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Md. Nazrul Islam Talukder, J:

On an application under Section 10(1A) of the
Criminal Law Amendment Act, 1958, this Rule, at the
instance of the Anti-Corruption Commission, was
issued calling upon the opposite-party No.1 and another

to show cause as to why the order dated 13.12.2022



passed by the learned Special Judge, Court No.6,
Dhaka granting bail to the accused-opposite-party No.1,
Md. Selim Prodhan in Special Case No.04 of 2021 arising
out of Metropolitan Special Case No.153 of 2019
arising out of DUDOK G.R No.134 of 2019
corresponding to DUDOK, SOJEKA, Dhaka-1s’ Case
No.16 dated 27.10.2019 under Section 27(1) of the
Durnity Daman Commission Ain, 2004 read with
Sections 4(2) and 4(3) of the Money Laundering
Protoridh Ain, 2012, now pending in the Court of
learned Special Judge, Court No.6, Dhaka, shall not be
set aside and/or pass such other or further order or
orders as to this Court may seem fit and proper.

The prosecution case, in brief, is that on
27.10.2019, one Md. Gulshan Anowar Prodhan, Deputy
Director, Durnity Daman Commission, Head Office,
Dhaka being informant lodged a First Information

Report before the Deputy Director, Durnity Daman



Commission, combined District Office, Dhaka-1,
Segunbagicha, Dhaka against the accused-opposite-
party No.l alleging, inter-alia, that as per Nathi
No0.00.01.0000.502.01.101.19.40818 dated 22.10.2019,
the Inquiry Officer during inquiry came to know that
the accused-opposite-party No.l earned movable
property of Tk. 11,64,95,618/- and immovable property
of Tk.20,00,000/- in the tax year 2018-219 standing in
his name. He invested Tk.4,58,40,000/- for shares as
director of the company, Tk.6,12,15,000/- as FDR
investment, Tk. 76,62,000/- as savings certificate and
kept cash Tk.6,28,618/- in the bank. By this way, the
accused-opposite-party No.l obtained immovable
property of Tk. 11,53,45,618/- and movable property of
Tk.20,00,000/-. From the documents of BFIU, it is
found that the accused deposited Tk. 54,50,136/- in
different Bank accounts but he did not mention about

those properties in the income tax returns. Therefore, it



is found from the information and materials that for the
movable and immovable property of Tk.12.27,95,754/-
of the accused-opposite-party No.1, there 1s no specific
legitimate source and the same has been preliminary
proved to be disproportionate to his known source of
income. Accordingly, he committed punishable offence
under section 27(1) of the Durnity Daman Commission
Ain, 2004. Hence, the FIR.

After initiation of the FIR, the Anti-Corruption
Commission after holding investigation into the
allegation submitted investigation report against the
accused-opposite-party No.l being charge-sheet No.3
dated 17.10.2021 under section 27(1) of the Durnity
Daman Commission Ain, 2004 and Sections 4(2) and
4(3) of the Money Laundering Protirodh Ain, 2012,
which is evident from (Annexure-B) to the application.

Having received the investigation report, the case

record was transmitted to the court of Metropolitan



Senior Special Judge, Dhaka, who having received the
record from the Chief Metropolitan Magistrate, took
cognizance of the offences against the accused under
Section 27(1) of the Durnity Daman Commission Ain,
2004 read with Sections 4(2) and 4(3) of the Money
Laundering Protirodh Ain, 2012, and the same was
registered as Metropolitan Special Case No.153 of
2019.

Subsequently, Metropolitan Senior Special
Judge, Dhaka transferred the case record to the Court of
learned Special Judge, Court No.6, Dhaka for trial.
Therefore, the learned Special Judge, Court No.6,
Dhaka receiving the case record from the court of
Metropolitan Senior Special Judge, Dhaka registered
the same as Special Case No.4 of 2021.

Having received the prosecution materials along

with the investigation report, the learned Special Judge,



Court No.6, Dhaka framed charge against the accused
under the aforesaid Sections.

It is stated in the application that the prosecution,
in the meantime, examined as many as 26 witnesses.
During pendency of the case, the accused-opposite-
party No.l submitted an application for bail but the
same was allowed by the impugned order granting bail
to the accused-opposite-party No.1.

Being aggrieved by the same, the Anti-Corruption
Commission preferred this application before this court
under Section 10(1A) of the Criminal Law Amendment
Act, 1958 and obtained this Rule along with the order
of stay of the order granting bail to the accused-
opposite-party No.1.

At the time of hearing of the Rule on 31.01.2023,
Mr. Mosharraf Hossain Kajol, the learned Public
Prosecutor along with Ms. Fatema Khanom Neela, the

learned Public Prosecutor, argued before this court to



the effect that on the date of hearing of the application
for bail, they submitted an application for time as well
as an application under Section 344 for staying all
further proceeding of the case but the learned Special
Judge of the concerned court without passing any order
on those applications granted bail to the accused-
opposite party No.l without hearing them and they
came to know about the order of bail after 03 (three)
days from the date of taking up the applications for
hearing.

On such arguments advanced by Mr. Mosharraf
Hossain Kajol, the learned Public Prosecutor along with
Ms. Fatema Khanom Neela, the learned Public
Prosecutor, on 31.01.2023, we directed Mr. Al Asad
Md. Asifuzzaman, the learned Special Judge, Special
Judge Court No.6, Dhaka to submit a written
explanation with regard to the allegation made against

him by the learned prosecutors, before this court on or



before 13.02.2023 through the Registrar, Supreme
Court of Bangladesh, High Court Division, Dhaka.
Following our order, Mr. Al Asad Md.
Asifuzzaman, the learned Special Judge, Special Judge
Court No. 6, Dhaka sent/submitted a written
explanation before this court through the Registrar,
Bangladesh Supreme Court, High Court Division
contending, inter-alia, that he granted bail to the
accused opposite-party No.l in presence of both the
parties and that the application for bail was disposed of
in open court upon hearing the parties and considering
the facts and circumstances of the case and having
found prima-facie case in favour of the accused
opposite-party No.1, he granted bail to the accused, so
there is no procedural illegality in disposing of the
application for bail and granting bail to the accused
opposite-party No.l and under these circumstances, the

allegations so far alleged against him are not true and



for this reason, he may be exonerated from any
condemnation and he also begs mercy for any
unintentional wrong if occurred in disposing of the
application for bail and other applications.

Mr. Md. Khurshid Alam Khan, the learned Senior
Advocate appearing on behalf of the Anti-Corruption
Commission, submits that since the application for bail
was not disposed of in presence both the parties and the
order was not passed in open court violating the settled
principle of law, so the Rule may be made absolute
setting aside the order granting bail to the accused
opposite party No.1.

He next submits that since the learned public
prosecutors appearing before this court categorically
and vigorously submit that their applications for time
and adjournment along with application for bail were
not disposed of in their presence and no positive

findings and observations were given in the impugned



P:-10

order so it may be assumed that the facts narrated by
the public prosecutors are true to the effect that the
application for bail was not disposed of in their
presence upon hearing of the learned public prosecutors
of the Anti-Corruption Commission, so in that view of
the matter, the impugned order granting bail to the
accused-opposite party No.1 should not sustain for ends
of justice.

He with reference to the explanation given by the
learned Special Judge, submits that though the learned
judge categorically contends that he disposed of the
application for bail on merit in presence of both the
parties and passed the order on merit in open court but
at the same time, he prays for mercy of his
unintentional wrong if any which appears to be
contradictory and in that view of the matter, the

impugned order should not sustain for ends of justice
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since there 1s no fairness and transparency in the order
of granting bail to the accused opposite party No.1.

Mr. Khan submits that at the time of granting bail
to the accused-opposite party No.1, the learned Special
Judge did not take into consideration of Section 13 of
the Money Laundering Protirodh Ain, 2012 i.e. the
parameters of granting bail to the accused-opposite
party No.l and it is crystal clear that no such
observations in the light of parameters have been
reflected in the impugned order which indicates that the
parameters of granting bail to the accused opposite-
party No.l in view of Section 13 of the Money
Laundering Protirodh Ain 2012 have not been complied
with though there are specific allegations of the Money
Laundering and obtaining of property disproportionate
to his known source of income are there against him;
Mr. Khan, with reference to Section 33(5) of the Anti-

Corruption Commission Act, 2004, submits that there
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i1s a complete bar to granting bail to an accused unless
the learned Advocate for the Anti-Corruption
Commission is heard and the application for bail is
disposed of in their presence.

Mr. Khan with reference to the legal decision
taken in the case of Durnity Daman Commission Vs
Partho Gopal Bonik and another, reported in 73
DLR(HC)(2021)625, submits that the judgment or
order must be pronounced in open court but in the
instant case, the application for bail was disposed of
violating the settled principle of law that has been
enunciated in the aforesaid judgment; since there is a
serious violation of the settled principle of law, the
order granting bail to the accused should not sustain at
all for ends of justice.

Mr. Munsurul Haque Chowdhry, the learned
Senior Advocate along with Mr. Sheikh Baharul Islam,

the learned Advocate and Mr. Md. Shaharia Kabir, the
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learned Advocate appearing on behalf of the accused-
opposite-party No.l, submits that Mr. Al Asad Md.
Asifuzzaman, the learned Special Judge has
categorically stated in his written explanation that the
application for bail was taken up for hearing in
presence of the learned Advocates for both the parties
and the order was passed in open court upon hearing the
learned Advocates for the respective parties and under
such circumstances, the contentions of the learned
Judge may be taken into consideration ignoring all the
arguments of the learned Public Prosecutors and the
learned Advocate for the Anti-Corruption Commission,
and for this reason, the Rule may be discharged
upholding the order of bail granted to the accused-
opposite party No. 1.

He then submits that from the impugned order of
bail, it is explicitly clear that the learned judge granted

bail to the accused-opposite party No.l complying with
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all the provisions of law and upon hearing the parties
passed the order in presence of both the parties in open
court, so the impugned order should not be set aside for
ends of justice.

He lastly submits that the accused-opposite party
No.1 is in jail custody for more than 3(three) years and
considering the long custody and gravity of offences,
the learned Special Judge rightly granted bail to the
accused opposite-party No.l as such the Rule may be
discharged for ends of justice upholding the order of
bail to granted to the accused-opposite party No. 1.

We have gone through the revisional application
and heard the learned Advocates for the respective
parties and considered their submissions to the best of
our wit and wisdom. It appears from the record that the
proceeding against the accused opposite-party No.1, has
been started under Section 27 (1) of the Anti-

Corruption Commission Ain, 2004. The investigating
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officer after holding investigation  submitted
investigation report against the accused-opposite party
No. 1 under Section 27(1) of the Anti-Corruption
Commission Act, 2004 and Sections 4(2) and 4(3) of
the Money Laundering Protirodh Ain, 2012 and
following the same, the learned Special Judge framed
charge and examined as many as 26 witnesses.
Anyway, during pendency of the case, the accused-
opposite party No.l, submitted an application for bail
and the same was allowed. According to the
submissions of the learned Advocate for the Anti-
Corruption Commission and the learned public
prosecutors, the objection to granting bail to the
accused-opposite party No.1 are as follows:

(1) that the application for bail submitted by the
accused-opposite party No.l has not been disposed of
upon hearing the learned public prosecutor and the

order granting bail to the accused-opposite party No.l
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was not given in open court in presence of the parties
violating the settled principle of law;

(11) that while disposing of the application for bail,
the gravity of the offence as well as the parameters of
granting bail to the accused-opposite party No.l
following the provisions of section 13 of the Money
Laundering Protirodh Ain, 2012 have not been
considered in accordance with law;

(i11) that no positive orders were passed on the
applications for time and adjournment of proceeding
filed by the learned public prosecutors on behalf of the
Anti-Corruption Commission;

(iv) that on 02.10.2022 and 27.11.2022, the
learned special judge rejected the application for bail
observing that there are some sorts of guidelines in
granting bail to the accused-opposite party No.l in the
money laundering cases and that there is also an

apprehension of absconding of accused from the case as
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well as from the country but the learned special judge
granted bail to the accused on 13.12.2022 without
giving any explanation with regard to the observations
made in his earlier orders and granted bail without
assigning any cogent reason and satisfaction
whatsoever in support of the order of granting bail.

On the other hand, according to the submissions
of the learned Advocates for the accused-opposite party
No.1, the learned special judge passed the order of bail
in open court granting bail to the accused-opposite
party No.l and that the public prosecutors have made
objection to the order of granting bail taking malafide
intention because of the fact that the learned special
judge in his written explanation has clearly contended
that he passed the order in open court in presence of
both the parties upon hearing the respective parties.

On the face of objection and counter objection to

the order of bail, we want to discuss about the
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provisions of law which are relevant to disposing of the
case and the application for bail as well.

Sub-section 5 of section 33 of the Anti-Corruption
Commission Act, 2004 contemplates that “T«ite wIq
FRHT FYF AETGFS WA T FANS AAN Fe FESF S

@ @ FEET @ @9 2@ @ WS @2 (& AfeFiq

24T R GRS T FEFE TGS IO 2807 IR FATS

N S FEF ACEEFS (T AR A (@I e
I el O (T 2 2feT™ 141 SR SR e e
Gy YN TN i FRAT S 2ol F1 A2 117

Section 13 of the Money Laundering Protirodh

Ain, 2012 prescribes as under:

“so| IfF AR Ry 12 R & oS &I
Ffers wifie Ife et 1303, aw-
(F) ORI TN IfE MR AR 27 TSB!

P SN YR S T R
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(¥) orzE Rerem Wit wferie fofd @@l Tug 26w
Ferzere B AR W0 SieTs FE8 7 7; WA

(o) ffq 74, e @ “RikTe [Ream @32 ORI
G e ¢emR de w7 [eR ffye 23@ a1 W6l wmirs
HEB = |7

Sub-section (1) of Section 366 of the Code of
Criminal Procedure, 1898 runs as under:

“366.(1) The judgment in every trial in any
Criminal Court of original jurisdiction shall be
pronounced, or the substance of such judgment shall be
explained-

(a) in open Court either immediately after the
termination of the trial or at some subsequent time of
which notice shall be given to the parties or their
pleaders, and

(b) in the language of the Court, or in some other

language which the accused or his pleader understands:
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Provided that the whole judgment shall be read
out by the presiding Judge, if he is requested so to do
either by the prosecution or the defence.”

Rule 179(2) of the Criminal Rules and Orders
(Practice and Procedure of Sub-ordinate Courts), 2009,
suggests that the learned judges of court below shall
pronounce judgment and order in open court in
presence of the respective parties of the case.

Similar view has been expressed in the decision
taken in the case of Durnity Daman Commission vs
Partha Gopal Bonik and another reported in 73
DLR(HC)(2021)625, wherein it has been decided that
the judges of the court below shall pronounce the
judgment and order in open court in presence of the
parties.

In view of the above discussions, it is pertinent to

note that the judgment and order in every trial in
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criminal court of original jurisdiction shall be
pronounced or the

substance of such judgment shall be pronounced and/or
explained in open court either immediately after the
termination of the trial or at some subsequent time of
which notice shall be given to the parties or to the
learned Advocates for the respective parties.

Since there is an allegation/objection to the effect
that the learned Special Judge granted bail to the
accused-opposite-party No.l without hearing the
learned Public Prosecutors for the Anti-Corruption
Commission and no order was passed in presence of the
parties in open court, so we are of the view that a
direction may be given upon the concerned learned
Senior Special Judge/Special Judge, Dhaka so that he
can dispose of the case and/or the fresh/new the
application for bail if any of the accused, as the case

may be, following the relevant provisions of law and
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Rules. Under the circumstances, we are not inclined to
make any observations and findings on the matter at
hand rather we want to send this matter to another
Special Court for disposal of the case and the fresh/new
application for bail if any of the accused.

Having considered all the facts and circumstances
of the case, the submissions of the learned Advocates
for the respective parties and the propositions of law
cited and discussed above, we find substance in this
Rule to interfere with the impugned order of bail.

Accordingly, the impugned order dated
13.12.2022 passed by the learned Special Judge
granting bail to accused-opposite party No.l, is set
aside.

In consequence of our observations, the learned
Metropolitan Senior Special Judge, Dhaka and the
learned Special Judge, Court No. 6, Dhaka are directed
to transfer and transmit the record of Special Case No.

4 of 2021 pending before the learned Special Judge,
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Court No. 06, to the court of learned Senior Special
Judge/Special Judge, Court No. 08, Dhaka at once.

The learned Senior Special Judge/Special Judge,
Court No. 08, Dhaka is directed to dispose of the case
as early as possible preferably within 4 (four) months
from the date of receipt of this judgment and order and
the fresh/new application for bail if any of the accused-
opposite-party No. 1 on merit of the case in accordance
with the law without being influenced by the order of
any court.

With the aforesaid observations and directions,
the Rule is disposed of.

Let this judgment and order be communicated to
the learned Metropolitan Senior Special Judge, Dhaka,
the learned Special Judge, Court No. 6, Dhaka and the
learned Senior Special Judge/Special Judge, Court No.
08, Dhaka at once.

Khizir Hayat, J:
I agree




