IN THE SUPREME COURT OF BANGLADESH
Appellate Division
PRESENT

Mr. Justice Hasan Foez Siddique,C.].
Mer. Justice M. Enayetur Rahim

Mr. Justice Jahangir Hossain

CIVIL PETITION FOR LEAVE TO APPEAL NO.720 OF 2022

(From the judgment and order dated the 6™ day of January, 2022 passed by
the High Court Division in Writ Petition No. 1699 of 2021).

Midland Bank Limited : . . . Petitioner
-Versus-

Nasima Aktar and others : . . . Respondents

For the Petitioner . Mr. A.M. Amin Uddin, Senior Advocate,

instructed by Mrs. Hasina Akhter,
Advocate-on-Record
For Respondent No.1 . Mr. Shah Monzurul Hoque,
Senior Advocate, instructed by
Mrs. Sufia Khatun, Advocate-on-Record
Respondent No. 2-3 . Not represented

Date of hearing and judgment : The 16" day of January, 2023

JUDGMENT

M. Enayetur Rahim, J: This civil petition for leave

to appeal 1is directed against the judgment and order
dated 06.01.2022 passed by the High Court Division in
Writ Petition No.1699 of 2021 making the Rule absolute.

Facts of the case, in Dbrief, are that the
petitioner herein (writ-respondent No.2) as plaintiff
filed Artha Rin Suit No.686 of 2016 before the Artha
Rin Adalat No.4, Dhaka, against respondent No.3 herein
and another for realization of loan money amounting to
Tk.12,53,73,414.71 stating, inter alia, that the
defendants availed a credit facility from the bank,
since the defendants failed to repay the 1loan, the

plaintiff bank compelled to file the suit.



Upon hearing the parties and considering the
evidence and materials on record the learned Judge of
the Artha Rin Adalat No.4, Dhaka, decreed the suit
against defendant No.l1l on 24.06.2019. 1In order to
execute the said decree, the petitioner (writ-
respondent No.2)on 21.10.2019 filed Artha Execution
Case No.437 of 2019 in the Artha Rin Adalat No.4,
Dhaka. During the proceeding of the said execution
case, the petitioner decree-holder bank on 06.10.2020
filed an application for striking out five buses from
the schedule of the execution case contending that, on
the basis of the application filed by the Jjudgment-
debtor No.l, the decree holder bank sold out those five
buses in favour of one ‘M/S Dipzal Enterprise’ and in
view of the said sale, the 1list of the Dbuses were
required to be excluded from the schedule of the
execution case. Thereafter, on 06.10.2020 when the
execution case was fixed for taking step for selling
the property through auction, the learned Judge of the
Artha Rin Adalat allowed the said application by
striking out the Dbuses from the schedule of the
execution case contending that for such exclusion, the
nature and character of the execution case will not be
changed. Then the Jjudgment-debtor No.Z2(guarantor)the
present respondent No.l filed an application under
section 33(1) of the Artha Rin Ain, 2003 (the Ain) for
setting aside the order passed earlier on 06.10.2020

seeking to sell the said buses following the provision



so laid down in section 33(1) of the Ain. That
application was rejected by the Artha Rin Adalat
holding that the judgment-debtor did not take any step
to pay the outstanding dues to the decree-holder-bank.
At that stage, the judgment debtor No.2-(guarantor) as
petitioner filed Writ Petition No. 1699 of 2021 before
the High Court Division and obtained Rule Nisi.

The present petitioner, decree-holder bank as
writ-respondent No.2 contested the Rule by filing an
affidavit-in-opposition contending, inter alia, that
the Dbuses were sold out in compliance with the
provision provided 1in section 12 of the Ain and,
therefore, writ-respondent No.l rightly allowed the
application of this writ-respondent No.2 Dby striking
out the 1list of the buses from the schedule. It was
also contended that section 12 of the Ain mandates the
decree-holder-bank to sell any property which is in its
possession or control taken as mortgage of lien before
filing of the suit and 1in the instant case, 1in
compliance with that very provision of law, those buses
were sold out to a private entity and, therefore, the
learned Judge of the Artha Rin Adalat rightly rejected
the application of the writ-petitioner. By referring
several documents annexed with the affidavit-in
opposition to the writ-petition contended that, it was
the judgment-debtor ©No.l, on whose instance, the
initiative was taken to sell five buses to a third

party which was initiated during the proceeding of the



Artha Rin Suit and as such the bank has committed no
illegality in selling those property because it 1is the
judgment-debtor whose liability would have to Dbe
adjusted in favour of the decree-holder bank from the
sale proceedings of the buses and if, any illegality is
committed by selling those buses it has not been done
by the bank rather the judgment-debtor.

In due course after hearing both the parties by
the impugned judgment and order the High Court Division
made the Rule absolute directing writ-respondent No.l-
Artha Rin Adalat No.4, Dhaka, to take necessary step
for restoring the schedule of the movable properties in
the schedule of the execution case in other words, five
buses in the schedule of the execution case so that,
apart from the immovable ©property those movable
properties can be sold through auction in compliance
with Section 33(1) as well as 33(4) of the Artha Rin
Adalat Ain, 2003 by setting aside the alleged sale so
have been made to a third party immediately.

Being aggrieved by the Jjudgment and order passed
by the High Court Division writ-respondent No.2, 1i.e.
the decree-holder bank 1is now before us having filed
the instant civil petition for leave to appeal.

Mr. A.M. Amin Uddin, learned Senior Advocate,
appearing on behalf of the petitioner submits that the
High Court Division failed to consider the facts that
respondent No.3, husband of respondent No.l herein

being loanee made an application to the petitioner bank



on 30.10.2016 for selling the buses in question and he
having negotiated with the buyer sold the buses by
fixing price. The auction was conducted by respondent
No.3 and he requested the decree-holder bank to sell
the hypothecated Dbused in favour of M/S Dipzal
Enterprise as it was the highest bidder among the three
bidders. On 17.11.2016 respondent No.3 made another
application to the petitioner bank for transferring
ownership of the buses to the purchaser. Thereafter,
the petitioner bank by transferring ownership of the
hypothecated buses in favour of M/S Dipzal Enterprise
has only complied with the request of respondent No.3-
loanee, and the sale money was adjusted with respondent
No. 3’s loan. After adjustment, the writ petition filed
by the wife of respondent No.3 is nothing but an act to
defraud the decree-holder bank, which 1s purely mala
fide.

The learned Advocate finally submits that the
ownership of the buses has long been transferred to
another bona fide purchaser wupon request of the
defaulter borrower, and the judgment and order of the
High Court Division is adversely affecting interest of
an innocent third party, and on such view of the matter
the Jjudgment and order of the High Court Division 1is
erroneous and liable to be set aside.

Mr. Shah Monzurul Hoque, learned Senior Advocate,

appearing on behalf of the respondents has made



submissions 1in support of the impugned judgment and
order of the High Court Division.

We have considered the submissions of the learned
Advocates appearing for the respective parties, perused
the 1impugned judgment and order of the High Court
Division and other connected papers on record.

Upon perusal of the impugned judgment it appears
that the High Court Division made the Rule absolute
holding that the Artha Rin Adalat has committed error
of law in allowing the decree holder bank to sell the
buses 1in question through private negotiation. Since
Artha Rin Ain 1s a special law and it will take
precedence over any other law, so the order passed by
the Artha Rin Adalat striking out 5 Dbuses from the
schedule of the execution case cannot be sustained at
all, and further held that the provision of section
33(1) as well as 33(4) of the Artha Rin Adalat Ain has
been violated in this particular case.

It appears that on behalf of the judgment-debtor
an application was filed before the Artha Rin Adalat on
06.10.2020 swearing an affidavit to the effect that:

“RRD, AR Aol QZCIF TN G GIF N ©FoRT I I3 R Hire
Purchase Agreement <3 SIFIE [CEHWIF JICPF LT [7IH© PCIT
GR TG JPT YR 2T FCOL WINPT WY G [FF@cet A0 | AFeIce, ARRI
IR SCCP O JA© I AR (WA [CHNGE GHIReIRe @7 IHIN
i F50s [Aar3 o1 &4 VAR el 27 1 G (TR S [CirE IR
TRCHT ST (EfFCo (TP [CeeT GHRAIRe «F [T OFoR Jae
PTG AR [y Pea | (743 O 6O WFTT G T YR T QG
GG ST , TR FRIBPIF (O JRP AN Foq TG 267 |~



In view of the above application, the Artha Rin
Adalat by its order dated 06.10.2020 allowed the said
application. From annexure-8 to the affidavit-in-
opposition filed by the decree-holder bank, it also
appears that the principal loanee Md. Nazmul Karim @
Tuhin on 17.11.2016 requested the decree holder bank to
allow him to sell out the 5 buses in order to pay the
loan money and the Dbank allowed his prayer on
17.01.2016. Said Nazmul Karim @ Tuhim requested the
bank to accept the proposal of M/S Dipzol Enterprise

for the 5 buses, and also requested to adjust the loan

amount. The contention of the said letter 1is as
follows:
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The above facts clearly show that the bank had
taken initiatives at the instance of the principal
judgment debtor. Now another Jjudgment-debtor, who 1is
the guarantor, has challenged such steps of the bank.

It 1s our considered view that the High Court
Division failed to consider and appreciate the cardinal
principle of law that no one should be allowed to take
advantage of his own wrong action. The negotiation was
conducted by the principal loanee himself and he
requested the bank to sell the 5 buses in favour of M/S
Dipzal Enterprise as it was the highest bidder amongst
the 3 Dbidders. The bank has Jjust complied with the
request of the principal loanee and the sale money was
adjusted with the Jjudgment-debtor’s loan. After such
adjustment the present respondent No.l, who is the wife
of the principal loanee, and the guarantor filed Writ
Petition No0.1699 of 2021 before the High Court Division
stating that such step of the bank is illegal and the
Artha Rin Adalat has proceeded beyond the scope of law
striking out the five buses from schedule of the
execution case.

In view of the above facts and circumstances, we
have no hesitation to hold that Jjudgment-debtor No.2
(guarantor)in connivance of the principal judgment-
debtor 1in order to frustrate the execution case has
taken a device to prolong the matter by filing an
application before the Artha Rin Adalat and,

thereafter, before the High Court Division.



The High Court Division failed to consider the
above aspects of the <case and held that law, in
particular section 33 of the Artha Rin Adalat Ain, 2003
does not permit to do so.

Section 38 of the Artha Rin Adalat Ain, 2003
provides for arbitration at the stage of execution
proceeding and section 27 of the said Ain also provides
arbitration during pendency of the suit. If a judgment-
debtor comes up to settle the dispute amicably during
pendency of the suit and even at the stage of
execution, that should be encouraged. In the instant
case the Dbuses in question were sold out at the
instance of Jjudgment-debtor No.l and at his instance
the decree-holder bank filed an application before the
executing Court for striking out 05(five) buses from
the schedule of the execution case. Section 33 of the
Artha Rin Adalat Ain, 2003 1is not a bar to make any
settlement, outside the Court, if the parties agree to
do so.

It should be borne in mind that Artha Rin Adalat
Ain has been promulgated for recovery of loans given by
the financial institutions. In interpreting a certain
provision of a statue, the intention and object of such
statue has to be taken into consideration.

In the present case the High Court Division in
interpreting various provision of section 33 of the
Artha Rin Adalat Ain has not at all taken into

consideration the intention and object of the said Ain.
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And thus, proceeded in a wrong way and arrived at a
wrong decision.

Further, in the instant case the guarantor-
judgment debtor No.2 had approached before the Artha
Rin Adalat to set aside the order dated 06.10.2020
striking the 05 buses from the schedule of the
execution case. It emerged from the record that the
alleged buses were sold out 1in November, 2016 Jjust
after filing of the suit (suit filed on 19.05.2016).
The suit was decreed on 24.06.2019 (decree signed on
27.06.2019). Thereafter, the execution case was filed
and decree-holder bank had taken initiative to amend
the schedule of the execution case striking out the
names of 05 buses. Thereafter, the guarantor judgment-
debtor No.2 came forward to set aside the said order.

Section 6(5) of the Artha Rin Adalat Ain, 2003

runs as follows:

“(¢) wfdF efedrv ST #am@erm (Principal-debtor) Reea wrwer
IR PFF T, 9o % IFearel (Third party mortgagor) ar 9eiF =%
g (Third party guarantor) ¥c9F siike sf&g ifeceT, S=ifrcs 7T
T PRI IR GO FOP &wG A, Wewe I e e [[miw f[ew
qrrerT 8 3F 42 ©ng (Jointly and severally) #rdes 239 @k foar
OF S A ¥, [ ST My 74 AT 28T G VTS Q™

T AL S-[TT 9 T AT wory A% Imewrer (Third party

mortgagor) 8 $oiF *% a5 (Third party guarantor) 9 7ifg Io7g
T APE PR
WA S AT @, AT IR AvS [T WG QOIF A JHPAS!

(Third party mortgagor) =<1 werm 75 ayEros (Third party
guarantor) ey FfEr e TF G JRAGT ORITHT TR0 FACTS
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2303 YR R T ¥@rers (Principal-debtor) [Rzca G et 3 ardt
Fface AT 17 (under line supplied) .

The above provision of law has fixed wup the
liabilities of a third party guarantor. In view of the
liabilities as fixed in the above law, the guarantor
judgment-debtor has no authority to file any
application before the Artha Rin Adalat to set aside
the order amending the schedule of the property in
execution case as it has been done at the instance of
principal judgment-debtor. The High Court Division has
also failed to appreciate that prior to passing the
decree and filing of the execution case the alleged 05
buses were sold out by the principal Jjudgment-debtor
himself, with the permission of the bank and sale money
was adjusted with the judgment-debtor’s loan. Thus, in
this circumstances question of following of section 33
of the Artha Rin Adalat Ain, 2003 does not arise at
all. The alleged buses were not auctioned neither as
per provision of section 12 as claimed by the bank nor
during pendency of execution case as per provision of
section 33 of the Ain.

It is also not the case of respondent
No.1l (guarantor) that her owned buses were sold out
before selling the property of the principal Jjudgment-
debtor, which violated the provision of section 6 (5)
of the Artha Rin Adalat Ain, 2003.

Having considered as above, we are of the view

that the High Court Division in deciding the merit of
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the Rule Nisi proceeded 1in a wrong way and thereby
committed error of law in passing the impugned judgment
and order.

Since, the learned Advocates for the respective
parties have made their submissions at length on the
issues involved in the case, we are inclined to dispose
of the leave petition to avoid further delay in
disposal of the case.

Accordingly, the civil petition for 1leave to
appeal is disposed of.

The impugned judgment and order of the High Court

Division is set aside.

C.J.

B.S./B.R./*Words-2752*




