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JUDGNMENT

M. Enayetur Rahim, J: This review application under article

105 of the Constitution of the People’s Republic of
Bangladesh 1is directed against the order dated 24.11.2016
passed by this Division in civil petition for leave to appeal
No.971 of 2014 disposing the same with observations.

Facts, relevant for disposal of the review petition are
as follows:

The present Respondent No.l (hereinafter referred to as

writ petitioner-respondent) filed writ petition No.7314 of 2011



under article 102 of the Constitution of +the People’s
Republic of Bangladesh Dbefore the High Court Division
challenging the proceedings contain in Memo NoO.7ud/ACEH/OIF-d/v0¢
dated 07.08.2011 issued by the writ respondent No.3 directing
the writ petitioner-respondent to submit records in
connection of his wealth statement.

In the writ petition it 1is contended that the writ
respondent No.3 as an inquiry officer issued a notice being
Memo No . IiF/EFI/o1F-3/5a8y  dated 19.10.2010 to the writ
petitioner-respondent asking for submitting some records of
wealth of the writ ©petitioner-respondent and to make
appearance before him on 26.10.2010 at 10.00 a.m..

In response to the said notice/memo dated 19.10.2010 the
writ petitioner-respondent submitted the written wealth
statement before the writ respondent No.3 on 07.11.2010 and
accordingly the writ respondent No.3 accepted the said
written statement of wealth.

Thereafter, the writ respondent No.2 issued a notice
being Memo No.¥ns/MEF/GFl-5/ued dated 24.04.2011 to the writ
petitioner-respondent by exercising power under section 26(1)
of the Anti-Corruption Commission Act,2004 asking him to
submit his wealth statement.

Thereafter, the writ petitioner-respondent prayed time
for submitting the statements of wealth on 23.05.2011 and
25.05.2011 respectively and the writ respondent No.2 allowed
07 (seven) days time for submitting the same by his memo dated
31.05.2011.

Thereafter, the writ petitioner-respondent on 31.05.2011
submitted wealth statement before the writ respondent No.2
along with his family members statements of wealth on

prescribed form.



Eventually, the writ respondent No.3 as an inquiry
officer issued a notice being Memo No.7Wd/AEH/GFI-5/200¢ dated
07.08.2011 to the writ petitioner-respondent asking him to
submit some records of wealth and to make appearance before
him on 16.08.2011 at 10.00 a.m..

Having received the above notice the writ petitioner-
respondent challenged the same before the High Court Division
by filing the above writ petition.

A Division Bench of the High Court Division initially
issued a Rule Nisi and after hearing the Rule by its judgment
and order dated 13.06.2013 discharged the Rule relying on the
case of Md. Shahidullah Mia Vs. Government of Bangladesh and
others in connection with writ petition No.940 of 2011.

Against the said judgment and order the writ petitioner-
respondent filed civil petition for leave to appeal No.971 of
2014 before this Division and this Division after hearing
disposed of the same with the observations as under:

“The matter relates to issuance of notice upon the writ petition for
submitting wealth statement. We noticed from the record that
3(three) successive notices have been served upon the writ
petitioner, of them, 2 notices were issued by the same officer of
the Commission. If the Commission is not satisfied with the wealth
statement, there is provision for filling case against the writ
petitioner, but the Commission cannot issue repeated notice upon
any person for submitting wealth statement. This is a malafide act
on the part of Durnity Daman Commission. We direct the
Chairman of Durnity Daman Commission to take legal action
against the officers who intentionally issue such notices. The
judgment of the High Court Division is quashed.”

Feeling aggrieved by the above findings and

observations, the writ respondent-Durnity Daman Commission



(herein after referred to as the Commission) has filed this
review petition.

Mr. Md. Khurshed Alam Khan, learned Senior Advocate,
appearing for the ©present petitioner submits that the
issuance of notice for gathering information regarding the
wealth statements is necessary for conducting the
inquiry/investigation and as such, issuance of successive
notices do not mean harassment; hence, question of malafide
act on the part of the Commission does not arise at all.

Mr. Khan further submits that the impugned notice has
been issued in view of section 19/20 of the Anti-Corruption
Commission Ain, 2004 (hereinafter referred to as Ain,2004) read
with rule 20 of the Anti-Corruption Commission Rules,
2007 (hereinafter referred to as Rules, 2007) and section 160 of
the Code of Criminal Procedure. There 1is no legal Dbar to
issue successive notices for collecting information regarding
the allegations made in the complaint and it is not possible
for the Commission to ascertain whether the wealth 1is
disproportionate to know source of the writ petitioner-
respondent’s income or not and as such, question of maladife
act of the issuance of successive notices by the Commission
does not arise at all and as such the impugned order 1is
required to be reviewed.

However, Mr. S.M. Shahjahan, learned Senior Advocate,
appearing for the writ petitioner-respondent having supported
the impugned order passed by this Division has submitted that
in guise of inquiry or investigation, as the case may be a
citizen cannot be harassed by the investigating agency i.e.,

the Commission.



We have heard the learned Advocates for the respective
parties, perused the impugned order and notice as well as the
relevant provision of law and Rules.

In the instant case the petitioner Commission served a
notice on 07.08.2011 wupon the writ petitioner-respondent,

which was as under:
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(Underlines supplied)
Though High Court Division held that the Commission has
got the power to issue such a notice but this Division by the

impugned order did not endorse the said view, rather disposed



of the same holding that if the Commission is not satisfied
with the wealth statement there is provision of filing case
against the writ petitioner, but the Commission cannot issue
repeated notices upon any person for submitting wealth
statement. This 1is a malafide act on the part of the
Commission.

This Division further directed the Chairman of the
Commission to take legal action against the officers who
intentionally issued such notices and also quashed the
judgment of the High Court Division.

To decide the issue involved in the case it 1is necessary
to examine rule-8 & 11 of the Rules,2007 which run as

follows:
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From the above rules it 1s abundantly clear that in
course of inquiry or investigation, as the case may be, the
Commission has got the power to issue notice upon the
person(s) against whom an inquiry or investigation is going
on to appear before the Commission for giving him a chance to
hear and to place or submit his written or verbal statement
and connecting documents with regard to the allegation
brought against him.

The provision of Section 26 of the Ain, 2004 is as
follows:

“Declaration of assets.-(1) Whenever the Commission, on any

information and after conducting such 2[inquiry] as it may deem

necessary, is satisfied that any person or any other person on his

behalf is in possession or has acquired any property
disproportionate to his legal source of income, the Commission
may, by order in writing, direct that person to furnish statement of
his assets and liabilities including any other information specified
in that order in the manner prescribed by the Commission.

(2) If any person-

(a) fails to submit a written statement or an information in
compliance with the order mentioned under sub-section (1) after
receipt of the same or submits any written statement or any
information which for sufficient reasons is considered false or
baseless, or

(b) submits any book, accounts, record, declaration, return or any
document under sub-section (1) or gives any statement which, for
sufficient reasons, is considered false or baseless, he shall be

punished with imprisonment for a term which may extend to



3(three) vyears, or with fine, or with both.” (Underlines
supplied)

If, we meticulously examine the above provision, then it
will be crystal clear that prior giving notice under section
26 of the Ain,2004 the commission has got the power to make
an inquiry. Further, the Commission, if after receiving the
statement furnished by the concerned person(s) pursuant to
the notice under section 26 of the Ain, 2004 is not satisfied,
then as per rule 6 of the Rules, 2007 the Commission for the
purpose of holding inquiry is empowered to appoint an inquiry
officer, and in course of inquiry the Commission or concerned
officer as authorized to do so 1is also empowered to issue
notice as per provision of rule 8 of the Rules, 2007 upon the
concerned person(s) for the purpose of inquiry asking him to
submit or place his written or verbal submissions and the
relevant documents.

Thus, notice under section 26 of the Ain, 2004 and notice
for the purpose of inquiry in view of rule 8 of the Rules,
2007 1is quite different and distinguishable.

Upon perusal of the notice, impugned Dbefore the High
Court Division, Annexure-F to the writ petition it reveals
that in the notice subject matter of the notice (R¥) has been
described as @3 SR Fied vanfe @@z &90F’ . And in the said notice
the writ petitioner-respondent was asked to provide the
documents in support of his wealth statement submitted
pursuant to the notice under section 26 of the Ain,2004.

So, it is clear that the notice has been issued upon the
writ petitioner-respondent for the purpose of proper and
effective inquiry and the writ petitioner-respondent was

asked to submit/provide the documents 1in support of his



wealth statement submitted before the commission in pursuant
to the notice under section 26 of the Act,2004.

We have no hesitation to hold that this procedure of
inquiry by the Commission 1is wvery fair, transparent and
accountable and this procedure is for the benefit of the
person(s) against whom an inquiry is going on. In course of
inquiry the concerned person(s) 1is getting chance of being
heard Dbefore the inquiry officer to defend  Thimself.
Similarly, after filling of the case during investigation
period Rule 11 of the Rules, 2007 provides similar provision
for defending an accused in an investigation process.

Further, section 19 of the Act, 2004 has empowered the
Commission to do anything prescribed for carrying out of
purpose of the Ain,2004.

Section 19 of the Ain, 2004 runs as follows:

"19. Special Powers of the Commission in respect of inquiry or

investigation.-(1) The Commission shall have the following powers

in respect of inquiry and investigation, namely:-

(a) to issue 1[notice to withesses] and ensure attendance
thereof and to examine witnesses;

(b) to detect and produce any document;

(c) to take evidence;

(d) to call for public records or copy thereof from any court or
office;

(e) to issue 1[notice] for examination of witnesses and
documents; and

() to do anything prescribed for carrying out the purposes of

this Act.

(2) The Commission may require any person to furnish any

information regarding a matter of ingquiry or investigation and the

person so required shall be bound to furnish such information kept

under his custody.
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(3)if any person causes resistance to any officer legally
empowered by the Commission or a Commissioner in exercise of
his powers under sub-section (1), or deliberately disobeys any
direction given under that sub-section, it shall be a punishable
offence and for such offence he shall be punished with
imprisonment for a term not exceeding 3 (three) years, or with
fine, or with both.” (Underlines supplied)

It is our considered view that the word ‘any person’
used 1in section 19(2) includes the person(s) against whom
inquiry or investigation as the case may be is going on.

Similar provision, like section 19 of the Ain, 2004 has
also been made in rule 20 of the Rules, 2007 empowering the

inquiry/investigating officer to take following measures-
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If we meticulously examine the above two provisions
i.e., section 19 of the Act,2004 and 20 of Rules, 2007,
coupled with rule 8 and 11 of the above Rules, then we have
no hesitation to hold that those provisions have been made
for the interest and benefit of a person(s) against whom a

inquiry or investigation 1is going on as he is giving
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opportunity to defend himself 1in inquiry or investigation
stage. Thus, there is no room to say that issuance of such
notice Dby the Commission or its authorized officer 1is
harassing, malafide and prejudiced to the concerned
person(s) .

Earlier, 1in disposing the leave petition this Division
did not take into consideration the above provisions of law
and Rules and thus, came to a erroneous decision, which 1is
apparent on the face of the record.

Thus, impugned order is reviewed.

Findings and observations made in the order are hereby
expunged. The order of quashment of the proceedings and
directing the Commission to take 1legal action against the
officers who issued the notices are set aside.

Accordingly, the review petition is disposed of.

CJ.

B/O.Imam Sarwar/
Total Wards:



