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J. B. M. Hassan, J.

By filing an application under article 102 (2) of the Constitution of the
People’s Republic of Bangladesh the petitioner, namely, Md. Hazrat Ali
obtained the Rule Nisi in the following terms:

“Let a Rule Nisi be issued calling upon the respondents to show
cause as to why the memo No. 31.55.7700.017.51.006.16-163
dated 04.03.2020 (Annexure-E) issued under the signature of
respondent No.4 in violation of section 6(6) of the Power of
Attorney Act, 2012 should not be declared to be without any
lawful authority and of no legal effect and Why a direction

should not be given upon the respondent No. 3 to hand over the



General Power of Attorney bearing attestation serial No.
4968/2018 dated 08.11.2018 (Annexure-A to the writ petition)
after completion of the necessary procedure, as per section
6(6), (7) of the Power of Attorney Act, 2012 and/or pass such
other or further order or orders as to this Court may seem fit
and proper.”

Relevant facts leading to issuance of the Rule Nisi are that a General
Power of Attorney (attestation serial No. 4968/18) relating to some land
properties (mentioned in the schedule thereof) was executed on 29.03.2018
in the Republic of India (West Bengal) appointing the petitioner as Attorney
for doing certain acts including to sell in respect of mentioned land
properties. The said General Power of Attorney (shortly, GPA) was duly
attested and authenticated by the Ministry of External Affairs, Kolkata, India
and the office of the Bangladesh Deputy High Commission, Kolkata, India.
Thereafter, the Ministry of Foreign Affairs, Government of Bangladesh,
Dhaka authenticated the said Power of Attorney on 08.11.2018 and then the
petitioner submitted the same before the Deputy Commissioner, Panchagarh
(respondent No.3) on 27.11.2018 for impounding the document on
observance of required formalities. The Revenue Deputy Collector (RDC),
Panchagarh (respondent No.4) sent a letter on 31.12.2018 to the Assistant
Commissioner (Land), Panchagarh Sadar, Panchagarh to verify the
ownership of the properties as described in the schedule of the said GPA. In
the meantime, the Foreign Ministry, Consular Branch by their memo dated
04.02.2019 confirmed the authentication of the Power of Attorney. Despite
the respondent No.3 issued the impugned order under memo dated

04.03.2020 as contained in Annexure-E to the writ petition declining to



make attestation and impounding and also directing to preserve the Power of
Attorney on record. In this backdrop, the petitioner filed this writ petition
and obtained the present Rule Nisi.

Appearing in the Rule Nisi the respondent No.1 has filed an affidavit
in opposition contending, inter alia, are that after submission of Power of
Attorney before the office of the Deputy Commissioner, Panchagarh, an
enquiry was conducted regarding the properties scheduled in the said Power
of Attorney. Accordingly, concerned Union Assistant Land Officer
submitted report on 23.01.2019 stating that the executants of the Power of
Attorney do not have the possession and that the relevant record of rights
(Khatian) of the schedule land properties does not reflect their names.
Considering the aforesaid report, the respondent No. 3 declined to impound
the Power of Attorney in accordance with law.

After placing the writ petition and relevant laws, Ms. Tasmia Prodhan,
learned Advocate for the petitioner submits that the Power of Attorney
having been executed duly by the principals and it being authenticated by
the relevant authorities in accordance with law, the Deputy Commissioner is
only required to impound the same affixing required stamp in accordance
with section 18 of the Stamp Act and he does not have any authority to
decline the impounding on plea of defect of title and possession of the
Principals. She further submits that in respect of same properties earlier a
Power of Attorney was executed by the same Principals appointing another
Attorney which was duly accepted by the Deputy Commissioner on

observance of required formalities. But due to death of the aforesaid



Attorney, the present Power of Attorney has been executed by the same
persons relating to same properties and as such, denial of Deputy
Commissioner to impound the same is arbitrary and malafide. She also
submits that section 6(1) of the Power of Attorney Act, 2012 (the Act, 2012)
requiring compliance of section 52A of the Registration Act, is not
applicable in this particular case inasmuch as the provision of section 6(7) of
the said Act does not require registration of document except for preserving
the documents in Book No.1. She next submits that here, the Attorney shall
only take legal steps on behalf of Principals to establish title in the land. As
such, it does not require registration. She again submits that when the Power
of Attorney is need to be registered in accordance with rule 10(5)(ga) of the
of the Power of Attorney Rules, 2015 (the Rules, 2015) in that case only, the
provision of Registration Act shall apply and the Deputy Commissioner can
require title and mutation of land to meet the requirement of section 52A of
the Registration Act.

Mr. Md. Rafiul Islam, learned Advocate for the respondent No.l
contends that the Deputy Commissioner made an enquiry regarding the
subject properties and gathered information that the Principals of the Power
of Attorney do not have any title, possession and mutation in the record of
rights relating to the schedule properties under the said Power of Attorney.
He further contends that by the Power of Attorney, Principals are
empowering the Attorney to sell the land properties and so it needs to be
registered in accordance with section 6(1) of the Act, 2012 read with section

52A of the Registration Act. He also contends that since the present Power



of Attorney was executed abroad and the Principals do not have the latest
record of rights with their names, the Deputy Commissioner rightly declined
to attest the Power of Attorney and as such, there is nothing to be interfered
under this Rule Nisi.

We have gone through the writ petition, affidavit in opposition filed
by the respondent No. 1 and the relevant laws.

Admittedly, the subject Power of Attorney was executed on
29.03.2018 by the Principals residing in the West Bengal, India relating to
certain land properties situated under the District-Panchagarh, Bangladesh.
Although the document has been titled as General Power of Attorney but it
has embodied a clause empowering the Attorney to sell the schedule land
properties (Annexure-A to the writ petition). As such, inspite of
denominating General Power of Attorney, in fact, it is an Irrevocable Power
of Attorney (SIZSIRFE ANEISEFFA) in accordance with the definition
clause provided in section 2(4) of the Power of Attorney Act, 2012 (the Act,
2012) which runs as follows:

“(8) T SIRRAN ~1eAR = SHHF" o g 7rife RFwm Somey,
@y pfe s 31 49 azeeR [ReRice g Tifer 393 ol &)
M (T AT O SO WA g Fifen RANCS A9 T arww
R ofF Sreer. Tw nfert AR w3l gwi TS @I 2eie
g SIoH |7

Section 6 of the Act, 2012 is the relevant provision for execution of
Irrevocable Power of Attorney which runs as follows:

“Y| ANSTR O SHBF FHW |- (3) @ESFH WA AR g2 AFF
@9, 92 TR 9 Tire TR NeAE WK =it
@S5 ATOTTF @R @AF-GF A2 section 52A @3 [RY=&t
4%y 23|




(R) To-g@l (») 9 WL Ty oNeTF w1 SHinF wlelA SR
ANSTRWSR Tor*) IR “ISTRATOR Wiftg, FTo! 8 FAREAT T2
e <ifs-© 239
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(2) TA-q1 (V) @3 S e T G BIIgE 26T AT T
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O TEIRA (B I (@I I 230 7, @GOG H2EE section
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(Underlined)

On perusal of the aforesaid provisions, it is clear that registration of
Irrevocable Power of Attorney is mandatory and to get registration for such
documents, section 52A of the Registration Act shall apply. For better
understanding, section 52A of the Registration Act is quoted herein below:

“Section-52A: Registering Officer not to register unless certain
particulars are included in an instrument of sale-

Upon presentation of an instrument of sale of any immovable
property, the Registering Officer shall not register the
instrument unless the following particulars are included in and
attached with the instrument, namely-

(a) the latest khatian of the property prepared under the State
Acquisition and Tenancy Act, 1950 in the name of the
seller if he is owner of the property otherwise than by
inheritance;

(b)the latest Khatian of the property prepared under the
State Acquisition and Tenancy Act, 1950, in the name of




the seller or his predecessor he is/new of the property by
inheritance;

(c) nature of the property;

(d) price of the property;

(e)a map of the property together with the axes and
boundaries;

(f) a brief description of the ownership of the property for
last 25 (twenty-five) years; and

(g)an affidavit by the executant a affirming that he has not
transferred the property to any person before execution of
this instrument and that he has lawful title thereto.”

(Underlined)

The aforesaid provisions require latest record of rights (Khatian) of
properties in the name of seller relating to which document is to be
registered. Therefore, the present Power of Attorney being related to sale of
immovable properties, by the Attorney of the Principals who would
ultimately be seller, needs to be registered and for such registration, the
name of the Principals have to be reflected in the latest Khatian (record of
rights).

It is admitted position that the Principals do not have the records of
right and it has also been reflected in the report of Union Assistant Land
Officer (Annexure-2 the affidavit in opposition) that latest Khatians have not
been recorded with the names of the Principals of the present Power of
Attorney. Considering which the Deputy Commissioner, Panchagarh
declined to attest the Power of Attorney which led the petitioner to file this
writ petition.

In this context, learned Advocate for the petitioner submits that
section 6(7) of the Power of Attorney Act only requires to preserve the

document in book No.l instead of registering the document and so, the



Deputy Commissioner committed wrong requiring Principals’ title,
possession and records of right in the schedule properties.

We find that the Principals do not reside in the Bangladesh and so,
they executed the relevant document through the Deputy High Commission
of Bangladesh in Kolkata, India and after being authenticated by the
Ministry of Foreign Affairs it has been placed before the concerned Deputy
Commissioner who is required to affix stamp in accordance with section 18
of the Stamp Act, 1899 and then it would be sent to the concerned Sub-
Registrar who preserves it in the Book No.1 under section 6(7) of the Power
of Attorney Act.

All these procedures are tantamount to registration of documents in
accordance with Registration Act, 1908 inasmuch as section 32 requires the
executants to place the documents for registration to the Sub-Registrar and
section 33 (1) (c) of the Registration Act exempts to executants when the
document is executed outside Bangladesh in front of representative of
Government (Deputy Commissioner of Kolkata) which has been done in
respect of present Power of Attorney. For our better understanding relevant
portions of section 33 of the Registration Act are quoted herein below:

“33. (1) For the purposes of section 32, the following powers-
of- attorney shall alone be recognized, namely:-

(c) if the principal at the time aforesaid does not reside in
Bangladesh a power-of-attorney executed before and
authenticated by a Notary Public, or any Court, Judge,
Magistrate, Bangladesh Consul or Vice-Consul or
representative of the Government.

2



Finally, section 51 of the Registration Act provides that the
documents to be registered shall be kept in book No.1 and thus section 6(7)
of the Power of Attorney Act by its language preserving the document in
Book No.l1, practically, registering the document as per requirement of
section 6(1) of the said Act and to complete these formalities, name of
executants has to be available in the record of rights pursuant to section 52A
of the Registration Act.

It further appears that regarding execution of Power of Attorney the
Power of Attorney Rules, 2015 (the Rules, 2015) incorporates the following
provision which runs as follows:

“So| TR AR NS Areqd =K SO |-(d) AETR-*7 AR=
R*w, TR A SAGRRAN J-o5F ANAR R SR Afew, «F
R THhe F 93 TIA-9 TPREGTC, G2 208, T ¢ i i,
S F-S 2341”

On perusal of section 6 of the Act, 2012 and the Rule 10 of the Rules,

2015, we find that there are three categories of Power of Attorney to be
executed outside the country relating to do any act on behalf of the Principal
by his Attorney residing in Bangladesh. The categories are General Power of
Attorney, Special Power of Attorney and Irrevocable Power of Attorney.
Rule 10(1) of the Rules, 2015 provides that all these categories of Power of
Attorney to be executed abroad, shall be prepared in accordance with Form-
3 of the Schedule-Ka under the said Rules, In the Form-3 clause-7 requires
the following information to be incorporated regarding the immovable
property which runs as follows:

“q| B ife e, REER B 31 A9 aze RT3 onie s
FO! IME 23 6F [AAPTR Fifeq oo a6 ; =12l ol Saae
G (FI O] e R, TR 9990 ¢ TS fferey Ak A ey
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©9-7 fRifere fa@eimR sifes oo 3 ; wi2al ofi T arere ge
TG G B (I Fo! 2M8 23 T [ReTR F7ife ol
I (TS CF@ @GCEAE WEER section 52A s [ye e
AT FH-S 22-7); LA A CFe@ T=ifeq owhE ¢4 ”

On a plain reading of the aforesaid requirement, it appears that if the
Principal empowers the Attorney to sell or enter into an agreement to sell of
immoveable property, in that case the deed of Power of Attorney shall
contain the information of seller in accordance with section 52 A of the
Registration Act.

We find that, section 52A of the Registration Act (supra) requires to
furnish the seller’s information with the record of latest Khatian in the name
of seller if acquired by purchase or his predecessor, if acquired by
inheritance. Thus, as per requirement of Rule 10(1) read with clause (7) of
Form-3 of the Schedule-Ka of the Rules, 2015 and section 52A of the
Registration Act, the name of Principal of the Power of Attorney shall be
incorporated in the latest Khatian in case of giving Power of Attorney for
selling the Schedule Property.

Admittedly, in this particular case the Principals have executed the
Power Attorney to sell the schedule property alongwith other acts. But it is
also on record and admitted position that the Principals do not have their
names in the latest khatian regarding the schedule property. As such, this
Power of Attorney has not been prepared in accordance with the required
Rules, 2015.

Again, Ms. Prodhan has drawn our attention to rule 10(5) of the

Rules, 2015 which runs as follows:
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“So 1 () “NeTRaRel, Tewwa TIPS e W« WHH 8 TrE efef
ETTACH AN ATICH 219,

(F) } (7B) WOW NG ATEG VAT 7S FEF GOewee e
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=5 8 TxF afeffm srermm S iy FaEa 723w;
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Trweey qAR T PR TR-taferg a3 Wt wifde SR @R
TSIGIE (GG SNZCe [Rgiaae dtarey ’80< |~

Referring to above, she submits that the petitioner shall only pursue
the litigation on behalf of Principals and so sub rule (5) (F) and (5) (¥) shall
be followed and that Registration Act will follow when it needs sale of
property by the Power of Attorney. Section 6(6) of the Act, 2012 and Rule
10(5)(Kha) of the Rules, 2015 provides that the Deputy Commissioner (DC)
shall impound the document upon placing the same before him after
authentication by the Ministry of Foreign Affairs. Ms. Prodhan further
submits that the DC is not empowered to see title and mutation of the
Principals.

We are unable to accept these submissions, because, firstly, the
document in question incorporates power to sell the property and so, it is an
Irrevocable Power of Attorney as per definition incorporated in section 2(4)
of the Act, 2012. Therefore, we are of the view that since rule 10(1) of the
Rules, 2015 requires to prepare the document in a particular manner (Form 3
of schedule 3 and para 7 there of) incorporating information of latest
Khatian with the principals’ names and since the present document has not

been prepared as per the said Rule, the Deputy Commissioner (DC) can see
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at the time of impounding the same whether it is a Power of Attorney
prepared in accordance with the relevant Act, 2012 and the Rules, 2015.
Thus, we find that the present Power of Attorney executed by the Principals
who do not have the latest khatian with their names and the Power of
Attorney containing a power to sell the immovable property, has not been
prepared in accordance with law.

Therefore, we do not find any impropriety in the action of the Deputy
Commissioner by the impugned order declining to impound the Power of
Attorney.

In view of above discussions, we are led to hold that the name of the
Principals of the Power of Attorney having not been reflected in the latest
record of rights, the Deputy Commissioner rightly declined to impound the
Power of Attorney as per section 18 of the Stamp Act.

Regard being had to the above, we do not find any merit in this Rule
Nisi.

Hence, the Rule Nisi fails.

In the result, the Rule Nisi is discharged without any order as to costs.

Communicate a copy of this judgment and order to the respondents at

once.

Razik Al Jalil, J

I agree.



