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In both the appeals, the parties are same, the dishonoured 

cheques were issued in the course of same transactions and same 

question of facts and identical points of law are involved in 

deciding the appeals. Therefore, they are heard together and 

disposed of by this single judgment. 

Md. Ershad Ali @ Md. Ershad Ullah (Chairman of M/s 

Ershad Brothers Corporation) is the convict-appellant and Md. 

Atikur Rahman, Managing Director of Hitech Steel Re-rolling 

Mills Ltd. is the complainant-respondent in the appeals. 
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In Criminal Appeal No. 1535 of 2020, the appellant has 

challenged the judgment and order of conviction and sentence dated 

15.10.2019 passed by the learned Sessions Judge, Narayanganj in 

Sessions Case No. 681 of 2018 arising out of C.R. Case No. 1115 

of 2017 convicting the appellant under Section 138 of the 

Negotiable Instruments Act, 1881 and sentencing him to suffer 

simple imprisonment for 01 (one) year and also to pay a fine of Tk. 

44,70,000/- which is equivalent of the value of the dishonoured 

cheque. 

In Criminal Appeal No. 1536 of 2020, the appellant has 

challenged the judgment and order of conviction and sentence dated 

09.10.2019 passed by the learned Sessions Judge, Narayanganj in 

Sessions Case No. 682 of 2018 arising out of C.R. Case No. 1116 

of 2017 convicting the appellant under Section 138 of the 

Negotiable Instruments Act, 1881 and sentencing him to suffer 

simple imprisonment for 01 (one) year and also to pay a fine of Tk. 

89,40,000/- which is equivalent of the value of the dishonoured 

cheque. 

 

Complainant’s case as narrated in the petition of complaint 

of both cases.  

 The parties are known to each other beforehand and they had 

good business relationship. The appellant used to buy rod on credit 

from the complainant’s company. Thus, total Tk. 1,34,10,000/- 



 3

became due to the company. In order to adjust the entire due, the 

appellant issued two cheques, one for Tk. 44,70,000/- dated 

16.07.2017 and the other for Tk. 89,40,000/- dated 20.07.2017 to 

the complainant in presence of the witnesses. On 24.08.2017, both 

the cheques were presented to the bank for encashment. The cheque 

dated 16.07.2017, value being Tk. 44,70,000/- was dishonoured on 

ground of ‘stop payment’. The cheque dated 20.07.2017, value 

being Tk. 89,40,000/- was dishonoured due to ‘insufficiency of 

fund’. On 12.09.2017, the complainant issued separate statutory 

legal notices which were received by appellant on 18.09.2017. The 

appellant did not pay the complainant the value of the dishonoured 

cheques. 

 

 Procedural matters 

 Both the cases were filed on 08.11.2017 in the Court of Chief 

Judicial Magistrate, Narayanganj by one Md. Billal Hossain, 

Recovery Manager on behalf of the complainant by dint of Letter of 

Authorization (although frequently referred to as ‘Power of 

Attorney’). The learned Magistrate examined the said Md. Billal 

Hossain under Section 200 of the Code of Criminal Procedure, 

1898 (in short, the ‘Cr.P.C.’) and took cognizance of the offence 

under Section 138 of the Negotiable Instruments Act, 1881 (in 

short, the ‘N.I. Act’) against the appellant and issued summons. 

The appellant appeared before the learned Magistrate and obtained 
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bail. Both the cases were transferred to the learned Sessions Judge 

for disposal and were registered as Sessions Case Nos. 681 of 2018 

and 682 of 2018 respectively. Charge was framed against the 

appellant under Section 138 of the N.I. Act in both the cases to 

which he pleaded not guilty. The learned Sessions Judge tried the 

Cases. 

 

Change of authorised person by the complainant 

On 31.10.2018, the complainant filed separate applications in 

both the cases to change the authorised person to conduct the cases 

on behalf of the complainant. This time, the authorised person was 

Md. Arif  Hosen, Recovery Officer of the complainant’s company. 

The learned Sessions Judge, vide separate orders, both dated 

24.03.2019, allowed the applications. 

 

Witnesses 

In Sessions Case No. 681 of 2018, the prosecution examined 

Md. Arif Hosen as the sole witness who was cross-examined. The 

defence examined none.  

In Sessions Case No. 682 of 2018, the prosecution examined 

Md. Arif Hosen as the sole witness who was cross-examined. In 

this case, the defence examined two witnesses. DW1 is Md. Zakir 

Hosen who is the manager of Ershad Group. DW2 is the appellant. 

Both the witnesses were cross-examined. 
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The appellant was examined under Section 342 of the 

Cr.P.C. in both the cases after recording of the evidences of the 

prosecution witness. He again pleaded his innocence. 

 

Documentary evidences   

In both the cases, the original cheques, dishonour slips, legal 

notices, postal receipts and acknowledgement receipts were 

produced by the PW1 as documentary evidence. These evidence 

have not been challenged by the defence. The defence did not 

produce any documentary evidence. 

 

Defence case 

The appellant does not deny the signatures contained in the 

cheques. His specific defence case as narrated by him as DW2 in 

Sessions Case No. 682 of 2018 is that the complainant asked him to 

do marketing for his factory. The appellant told him that he would 

not do business unless an agreement is entered into. The appellant 

then signed advanced cheques and went abroad. The appellant was 

not aware that the G.M. of his business enterprise was doing 

business with the complainant. The said G.M. gave the cheques to 

the complainant. The appellant filed a criminal case against the 

G.M. The appellant did not do business with the complainant. 
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Who is the payee - Md. Atikur Rahman or Hitech Steel Re-

rolling Mills Ltd.? 

In the cause titles of both the petitions of complaint, so far as 

they relate to describing the complainant, it has been stated as 

follows: 

Md. Atikur Rahman 

Managing Director 

Hitech Steel Re-rolling Mills Ltd. 

……… 

……… 

On his behalf 

Md. Billal Hossain 

Recovery Manager (English translation provided) 

In both the petitions of complaint, it has been stated that the 

accused-appellant used to purchase rod on credit from the 

complainant’s business institution (fÐ¢aù¡e) and in order to pay the 

outstanding due, the accused gave the cheque to the complainant. 

The complaint petitions neither disclose the name and nature of the 

complainant’s business institution nor the relationship between the 

complainant and the said business institution. 

In the formal charge of the cases, it has been mentioned that 

the accused gave the cheque to the complainant which was 

dishonoured. Up to this stage, it appears that Md. Atikur Rahman, 

who is the Managing Director of Hitech Steel Re-rolling Mills Ltd., 

is the payee of the cheque. 
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Now, we turn to the original cheques (exhibit-1 in both 

cases). The payee’s name, amount in figure and words, date, the 

drawer’s name were printed in the cheques. The payee’s name in 

both the cheques are: HITECH STEEL RE-ROLLING MILLS 

LTD. The name of the company’s Managing Director Md. Atikur 

Rahman does not appear anywhere in the cheques. 

The learned Advocate for the appellant refers to the case of 

Md. Nur Hussain vs Md. Alamgir Alam, 2017 BLD (AD) 37 202 

and submits that the complainant Md. Atikur Rahman is neither the 

payee nor the holder of the cheques in due course within the 

meaning of Section 9 of the N.I. Act in that the complaint petitions 

do not state how the complainant became the holder of the cheques 

and therefore, the cognizance of the offence under Section 138 of 

the N.I. Act has been taken illegally violating the provisions of 

Section 141 of the same Act. In Md. Nur Hussion, the apex Court 

found that the complainant was not the holder of the cheque for 

consideration and that the cheque was not transferred to him. The 

proceeding was quashed.    

 The learned Advocate for the complainant, on the other 

hand, at the outset, frankly concedes that the cause title of the 

complaint petitions describing the complainant’s name is defective. 

The company itself should have been the complainant. The learned 

Advocate draws attention to the fact that the complaint petitions 
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were filed through the company’s authorised person. The letter of 

authorisation was given in the company’s printed pad and the 

authorised person’s signature was authenticated by Md. Atikur 

Rahman as Managing Director of the company. The letter of 

authorisation was never challenged by the appellant. In the 

statements made by the authorised person while he was examined 

under Section 200 of the Cr.P.C., he stated that the accused gave 

the cheque to the company. The learned Advocate submits that the 

defect in the cause title is merely a technical one which is curable 

and does not render the complaint petitions and/or the proceeding 

illegal. 

It is true that the issue regarding the payee or holder in due 

course or the letter of authorisation was never raised by the 

appellant at any stage of the proceedings in the cases. The issue has 

been raised for the first time in the appeal. Upon perusal of the 

materials on record, this Court finds force in the submission of the 

learned Advocate for the complainant that the company is the payee 

of the cheques and the defect in the cause title of the complaint 

petitions is a technical one which does not vitiate the proceedings. 

 

Complaint by company through power of attorney/authorised 

person. 

In a dispute between two corporeal persons, arising out of a 

proceeding under the N.I. Act, it has been held in Hashibul Bashar 
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vs. Gulzar Rahman and another, 56 DLR (AD) 17 that taking of 

cognizance of the offence upon the petition of complaint filed by 

the attorney upon due examination under Section 200 of the Cr.P.C. 

is perfectly valid and appropriate. Same view was expressed in A.C. 

Narayanan and others vs. State of Maharashtra and others, 

MANU/SC/0934/2013=AIR 2014 SC 630, where the complainant 

was a company and the same was filed through power of attorney. 

In Associated Cement Co. Ltd. vs. Keshavananda, (1998) 1 

SCC 687, it has been held that when the complainant is a body 

corporate it is the de jure complainant, and it must necessarily 

associate a human being as de facto complainant to represent the 

former in Court proceedings. It has been further held that no 

Magistrate shall insist that the particular person, whose statement 

was taken on oath at the first instance, alone can continue to 

represent the company till the end of the proceedings. It is open to 

the de jure complainant company to seek permission of the Court 

for sending any other person to represent the company in the Court. 

In the instant cases, the complainant company changed the 

authorised person to represent it with permission of the Court. 

 

Presumption of consideration and rebuttal  

Law presumes that every cheque is drawn for consideration, 

until the contrary is proved (Section 118(a) of the N.I. Act). A 

cheque drawn without consideration creates no obligation of 
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payment (Section 43). It is a valid defence available to the accused 

that the cheque was drawn without consideration. The issue is no 

longer a res integra. Thus, the presumption under Section 118(a) is 

rebuttable.  

The learned Advocate for the convict-appellant submits that 

in the instant cases, the defence has successfully rebutted the 

presumption. The submission has been vehemently opposed by the 

learned Advocate for the complainant-respondent. In the course of 

hearing, the learned Advocates of both sides referred to some 

decisions. 

It has already been noted that prior to commencement of the 

trial, the complainant company changed the authorised person in 

both the cases with leave of the Court.  

In Sessions Case No. 681 of 2018, Md. Arif Hosen, 

Recovery Officer of the company was examined by the 

complainant as PW1. In examination-in-chief, PW1 stated, “h¡c£ Hhw 

A¡p¡j£l j−dÉ hÉhp¡¢uL ®me−ce ¢Rmz h¡c£l f¡Je¡ qu A¡p¡j£l ¢eLV 

1,34,10,000/- V¡L¡z A¡p¡j£ 16/7/2017 Cw a¡¢l−M 44,70,000/- V¡L¡l HL¢V 

®QL ®cuz hÉ¡w−L EfÙÛ¡fe L−l¢R ¢L¿º ®QL¢V ¢XSAe¡l qu 24/8/2017 Cw a¡¢l−Mz” 

In cross-examination, PW1 stated, “A¡p¡j£l pw−N A¡j¡−cl 

®L¡−e¡¢ce hÉhp¡¢uL Q¤¢š² e¡C Cq¡ paÉ euz j¡m¡j¡−ml ®L¡−e¡ l¢nc Hhw i¡EQ¡l e¡C 

Cq¡ paÉ euz A¡p¡j£l LjÑQ¡l£ j¡q¡j¤c q¡p¡−el pw−N h¡c£l pÇfLÑ ¢Rmz Cq¡ paÉ eu 
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A¡jl¡ A¡p¡j£l ¢eLV ®L¡−e¡ V¡L¡ f¡−h¡ e¡z” In Sessions Case No. 681 of 

2018, defence did not examine any witness. 

In Sessions Case No. 682 of 2018, PW1 Md. Arif Hosen 

stated in examination-in-chief, “j¤m h¡c£ A¡¢aL¥l lqj¡−el p−‰ A¡p¡j£l 

hÉhp¡¢uL ®me−ce ¢Rmz h¡c£ ¢l-®l¡¢mw ¢jm ®b−L A¡p¡j£l hÉhp¡¢uL f¢lQuz a¡−a 

A¡p¡j£l ¢eLV h¡c£l HL ®L¡¢V ®Q±¢œn mr cn q¡S¡l V¡L¡ f¡Je¡ quz A¡p¡j£ ¢hNa 

20/7/2017 Cw a¡¢lM ®QL ®cuz EeeîC mr Q¢õn q¡S¡l V¡L¡lz h¡c£ eNc¡u−el 

SeÉ I ®QL hÉ¡w−L EfÙÛ¡fe L−l 24/8/2017 Cw a¡¢l−M ®QL¢V ¢XSAe¡l quz” 

In cross-examination, PW1 stated, “A¡p¡j£−L ¢Q¢e e¡z HMe ®L¡−VÑ 

¢Q¢ez A¡p¡j£l p¡−b hÉhp¡¢uL pÇfLÑz A¡p¡j£l ¢eLV lX ¢h¢œ² L−l¢Rz i¡EQ¡l h¡ 

L¡N−S A¡p¡j£l ü¡rl e¡Cz ®L¡e a¡¢l−M lX ¢h¢œ² q−u−R Hhw L−a¡ Ve ¢h¢œ² q−u−R 

S¡¢e e¡z ®L¡e pju −b−L hÉhp¡ S¡¢e e¡z h¡c£ HL pju A¡p¡j£l LjÑQ¡l£ ¢Rm Cq¡ 

paÉ euz h¡c£ I ®Q−L ü¡rl A¡p¡j£l ¢eLV ®b−L ¢e−u HC j¡jm¡ L−l−R Cq¡ paÉ 

euz ®QL ¢S,Hj ¢c−u−R Cq¡ paÉ euz Cq¡ paÉ eu, A¯hd ®me−ce L−l¢Rz” 

In Sessions Case No. 682 of 2018, the defence examined 2 

witnesses. DW1 is Md. Zakir Hossen who is the Manager of the 

business enterprise owned by the accused. DW2 is the accused 

himself.  

DW1 stated in examination-in-chief, “A¡¢j Hln¡c NË¦−fl 

jÉ¡−eS¡lz h¡c£ fr A¡j¡−cl p¡−b hÉhp¡ Ll−a Q¡uz A¡jl¡ hÉ¡wL NÉ¡l¡¢¾Vl h¡C−l 

hÉhp¡ Ll−h¡ e¡ h−m ®cCz A¡j¡−cl ®L¡Çf¡e£l ¢S,Hj j¡qj¤c q¡p¡e ®QL ®cu 

h¡c£fr−L Hhw ¢e−SC hÉhp¡ L−lz HC ¢ho−u A¡jl¡ S¡¢e e¡z A¡jl¡ h¡c£f−rl ¢eLV 

®b−L ®L¡e j¡m¡j¡m ¢e−u¢R aZÈ−dÉ ®L¡−e¡ XL¥−j¾V e¡Cz ¢S,Hj j¡qj¤c q¡p¡−el ¢hl¦−Ü 
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HS−eÉ j¡jm¡u ®p ®Sm q¡S−a A¡−Rz”. In cross-examination, DW1 stated, 

“h¡c£fr L−h hÉhp¡ Ll−a ¢N−u−R a¡¢lM S¡¢e e¡z ¢S,Hj p¡−qh b¡L¡L¡−m HC OVe¡ 

q−u−Rz”  

DW2 stated in examination-in-chief, “A¡¢j HC j¡jm¡l A¡p¡j£z 

h¡c£ a¡l gÉ¡ƒl£l j¡−LÑ¢Vw Ll¡l SeÉ hm¡u A¡¢j h−m¢R H¢NË−j¾V e¡ Ll−m hÉhp¡ q−h 

e¡z A¡¢j A¢NËj ®Q−L ü¡rl L−l l¡¢M Hhw ¢h−c−n k¡Cz A¡j¡l ¢S,Hj h¡c£l pw−‰ 

hÉhp¡ L−l−R Cq¡ A¡¢j S¡ea¡j e¡z ¢S, Hj p¡−q−hl ¢hl¦−Ü j¡jm¡ L−l¢Rz ®p ®Sm 

q¡S−a A¡−Rz ¢S,Hj A¡j¡l e¡j£u ®QL ¢c−u−Rz A¡¢j h¡c£l p−‰ ®L¡−e¡ hÉhp¡ 

L¢l¢ez”. In cross-examination, DW2 stated, “p¡g¡C p¡r£ ew-1, A¡j¡l 

fÐ¢aù¡−el jÉ¡−eS¡l z a¢LÑa ®QL¢V A¡j¡l Cq¡ paÉz Cq¡ paÉ eu, A¡¢j Hhw ¢S,Hj 

ü¡rl L−l j¡m¡j¡m ®l−M¢Rz a¢LÑa ®QL¢V A¡j¡lz ®Q−L A¡j¡l ü¡rl Ll¡ A¡−Rz”. 

In Md. Abul Kaher Shahin vs. Emran Rashid and another, 

Criminal Appeal Nos. 63-66 of 2017, (date of judgment; 

18.02.2020, published in the website of the Supreme Court of 

Bangladesh), the important question was while considering the 

charge brought under Section 138 of the N.I. Act, the Court is 

empowered to examine the defence case or not. In other words, 

whether the Court shall examine the authenticity of the cheque only 

or it shall examine and consider the bonafide of the claim of the 

complainant and the defence case as appear in materials available 

on record. It has been held by the Appellate Division, 

“The accused person can prove the non-

existence of a consideration by raising a probable 
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defence. If the accused discharges the initial onus of 

prove showing that the existence of consideration was 

improbable or doubtful or the same was illegal, the 

onus would shift to the complainant. He will be 

obliged to prove it as a matter of fact and upon its 

failure to prove would disentitle him to grant of relief 

on the basis of negotiable instrument. Where the 

accused person fails to discharge the initial onus of 

proof by showing the non existence of the 

consideration, the complainant would invariably be 

held entitled to the benefit of presumption arising 

under section 118(a) of the Act in his favour. To 

disprove the presumption, the accused person has to 

bring on record such facts and circumstances upon 

consideration of which the Court may either believe 

that the consideration did not exist or its non existence 

was so probable that a prudent man would under the 

circumstances of the case, shall not act upon the plea 

that it did not exist”. (emphasis supplied) 

It has been further held in the above mentioned case, 

“However, the court need not insist in every 

case that the accused should disprove the non-

existence of consideration and debt by leading direct 
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evidence because the existence of negative evidence is 

neither possible nor contemplated. At the same time, it 

is clear that bare denial of the passing of consideration 

apparently would not serve the purpose of the accused. 

Something which is probable has to be brought on 

record for getting the burden of proof shifted to the 

complainant. The burden of proof of the accused to 

disprove the presumption under sections 118 and 138 

of the Act is not so heavy. The preponderance of 

probability through direct or substantial evidence is 

sufficient enough to shift the onus to the complainant. 

Inference of preponderance of probabilities can be 

drawn from the materials on record and also by 

reference to the circumstances upon which the party 

relies”. (emphasis supplied) 

Section 118 of the N.I. Act is an example of a reverse onus 

clause. In Md. Abul Kaher Shahin vs. Emran Rashid (supra), the 

apex Court has set the principle that in order to rebut the statutory 

presumption, all that an accused is required is to establish 

‘preponderance of probability’ or raising a ‘probable defence’ that 

the existence of consideration was improbable or doubtfulor or the 

same was illegal. In so doing, the materials on record and the 

circumstances can be relied upon. It is not necessary that the 
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accused must step into the witness box to discharge the burden of 

proof (K. Prakashan vs. P.K. Surenderan, 2008 CRIMINAL (SC) 

138) or adduce evidence of his own (Rangappa vs. Mohan, 

MANU/SC/0376/2010=AIR 2010 SC 1898). If the prosecution 

feels that the accused has succeeded in rebutting the statutory 

presumption and/or that the case is slipping out of its hand, the 

prosecution is always at liberty to re-call its witness(es) and/or take 

recourse to Section 540 of the Cr.P.C., as the case may be, to prove 

its case, the standard of proof being beyond reasonable doubt.  

Reverting back to the cases in hand, neither the prosecution 

nor the defence produced any documentary evidence to prove or 

disprove consideration and business transaction between the 

parties. PW1 (authorised agent of the complainant company) had 

seen the accused for the first time in the Court. He knows nothing 

about the business transactions between the parties which is the 

foundation of the prosecution case. PW1, in fact, does not possess 

any knowledge, let alone due knowledge, regarding the alleged 

business transactions.  

The defence case, on the other hand, as narrated by DW1 and 

DW2 that the accused refused to do business with the complainant 

without agreement, that he signed advanced cheques and went 

abroad, that the General Manager (G.M) of his business enterprise 

used the said cheques and did business with the complainant of 
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which the accused was not aware of, that the accused filed criminal 

case against the said G.M. in connection of which he is in jail 

custody-could not be disproved by the prosecution. Applying the 

test of ‘preponderance of probability’/‘probable defence’, this 

Court is of the view that the defence has successfully rebutted the 

statutory presumption of consideration. Thus, the onus to prove, 

standard being ‘beyond reasonable doubt’, that the cheques were 

drawn for consideration, shifted to the prosecution, but it failed to 

discharge the onus and the foundation of the prosecution case 

(business transactions and passing of consideration) has fallen 

apart. Hence, the inevitable conclusion is that in spite of facts that 

the cheques in question were signed by the accused and the 

complainant company was the payee, those were drawn without 

consideration. 

At this juncture, the learned Advocate for the complainant 

refers to the case of Rangappa (supra) and submits that the accused 

received the statutory notice, but did not reply to the same which 

leads to the inference that there is merit in the complainant’s 

version of the case. The argument is misconceived. Inference drawn 

from the non-reply to the statutory notice does not override the 

successful rebuttal of presumption of consideration.  

The trial Court passed the impugned judgments in a slipshod 

manner and failed to consider that the cheques were not drawn for 
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consideration. The prosecution, from filing of the case till end of 

the trial, conducted case in a shoddy and clumsy manner. The 

judgment of conviction cannot be sustained for the reasons 

discussed above. 

In the result, both the appeals are allowed. The impugned 

judgment and order of conviction and sentence dated 15.10.2019 

passed by the learned Sessions Judge, Narayanganj in Sessions 

Case No. 681 of 2018 arising out of C.R. Case No. 1115 of 2017 

convicting the appellant under Section 138 of the Negotiable 

Instruments Act, 1881 and the judgment and order of conviction 

and sentence dated 09.10.2019 passed by the learned Sessions 

Judge, Narayanganj in Sessions Case No. 682 of 2018 arising out of 

C.R. Case No. 1116 of 2017 convicting the appellant under Section 

138 of the Negotiable Instruments Act, 1881 are set aside. The 

appellant is acquitted of the charge. He is released from the bail 

bond. The Court below is directed to return the deposit to the 

appellant which he has made in the trial Court before filing the 

appeals forthwith. 

  Send down the lower Court’s records (LCR) at once. 

Communicate the judgment and order to the Court concerned 

forthwith.  

 


