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JUD G MENT

M. Enayetur Rahim, J: This appeal, by leave, 1is directed

against the judgment and order dated 13.04.2009 passed by
a Division Bench of the High Court Division in Writ

Petition No.7416 of 2006 discharging the Rule.

The relevant facts for disposal of the instant

appeal are that, the respondent No.2 Sonali Bank,



Principal Office, Dhaka as plaintiff instituted Title Suit
No.217 of 1987 in the Court of Sub-ordinate Judge and
Commercial Court ©No.l, Dhaka impleading the present
appellant and others as defendants for realization of
Tk.1,35,772.00.

The principal loanee, respondent No.5, herein, filed
written statement before the trial Court stating that he
took loan of Tk.1,50,000/- and deposited Tk.93,000/- but
failed to repay the balance of the loan due to his loss in
the business and he further averred that the amount he has
deposited may be adjusted with the loan amount and he may
be allowed to repay the rest without interest and also
stated that “42 %3 fkamt (present appellant) Ife wifwie 7§ @2 5= fofF @@ 712
1 ORI e FICere 4 T WR | (1R (RQ SRS BT S &) SRS ZAAM 1 Fal e
OIRE A FIg© ofew Bial fHiere Ay Fface a1y AR @3 IM WARe = O OiRE 7
Tife i i Ty oMy sRiee 3 [Ame @« eo@ Sisffe s 1”7 Inasmuch as
respondent No.5 wrote a letter on 06.01.1980 to the
decree-holder Bank for releasing the appellant from the
liability of guarantor.

The present appellant who was third party mortgagor
defendant No.2 also filed a separate written statement
admitting the fact of taking loan by the respondent No.5,
and he himself stood surety of the loan and mortgaged his
property as security and the respondent No.5 has other
properties and 1is also in a position to repay the Bank
loan, and that he stood as guarantor on good faith at the
request of respondent No.5 and the money may be realized
through attachment of the property of respondent No.5, and

that the respondent ©No.5 changed the name of his



business establishment and started a fresh business and
by taking further loan from the plaintiff Bank.

The respondent No.5 though filed a written statement
but did not contest the suit and it 1s only petitioner-
defendant No.2 who contested the suit.

Eventually, the trial Court decreed the suit in
preliminary on 28.02.1989 for Tk.1,35,000/- along with
interest at the rate of 20% from 23.09.1987 till
realization.

Against the said Jjudgment and decree the present
appellant preferred First Appeal No.34 of 1990 before the
High Court Division and by the impugned judgment and order
the High Court Division dismissed the same on 09.05.1994
with cost.

Being aggrieved by the aforesaid judgment and order
passed by the High Court Division, the appellant preferred
Civil Petition for Leave to Appeal No.343 of 1994 before
this Division which was ultimately dismissed on 07.05.1995
on a technical point with the following observation:

“This petition has been preferred against the decree passed in
the suit and not against the execution thereof.”

The appellant thereafter filed the civil petition for
leave to appeal No.1139 of 2010, which gave rise the

instant appeal.

Mr. Harun-or-Rashid, learned Advocate, appearing fo, the
appellant referring to section 6(5) of the Artha Rin

Adalat Ain, 2000 submits that in view of the said

provision the Dborrower’s property should be sold first



before selling the property of the guarantor and the High
Court Division failed to consider the said provision of
law.

He further submits that the appellant filed an
application before the trial Court stating that the claim
of the execution case is only for about Taka 2(two) lac,
the entire decretal amount may be recovered by selling
first, the property of principal debtor/ loanee described
in schedule-2 of the execution case if so and in case of
non-fulfillment of the said decretal amount the appellant
and his property may be subjected for realizing the rest
of the decretal amount. The Execution Court by his order
dated 06.07.1994 allowed the application and directed the
appellant to execute a bond as the appellant would pay the
rest of amount within 10 days after the date of auction
sale of the property of schedule No.2 of the defendant
No.l in case of non-fulfillment of decretal amount. As per
aforesaid direction the appellant executed a bond which
was accepted Dby the Court’s order dated 17.08.1994.
Following that order the decree holder bank filed an
application on 01.10.1994 for permission to sell the
property of principal debtor in auction described in
schedule-2 of the case by setting aside the order dated
10.07.1994. But curious enough on 21.06.1995 the decree
holder filed another application for auction sale of the
property of the appellant described in schedule-1 by not
pressing the application dated 01.10.1994 and accordingly
on 26.10.1994 the court allowed the application of decree

holder wviolating the earlier order of the court. Against



that order the petitioner filed a civil revision which was
moved up to Appellate Division and rejected the same on
the point of jurisdiction.

On the other hand Mr. Taherul Islam, learned
Advocate, appearing for the Respondent No.l submits that
since the judgment-debtor failed to re-pay the loan, the
Artha Rin Adalat passed the order after considering the
relevant facts and laws because guarantor’s liability is
equal to re-pay the 1loan amount and the Bank put the
mortgaged property in auction to sell out the said
property as provided under the provision of Artha Rin
Adalat Ain, 2000 and as such the Artha Rin Adalat as well
as the High Court Division did not commit any error of law
in passing the impugned judgment and order.

Mr. Foyez Ahmed, learned Advocate, appearing for the
Respondent Nos.2 and 3 having adopted the above
submissions of the learned Advocate for of the Respondent
No.1l further submits that the present Respondent 1is the
auction purchaser of the property in question in due
course of law and there is no illegality in the process of
auction sell and thus, there 1s no scope to interfere with
the impugned judgment and order.

We have considered the submissions of the learned
Advocates for the respective parties, perused the impugned
Judgment and the leave granting order.

In the instant case the moot qgquestion is whether any
violation of section 6(5) of the Artha Rin Adalat Ain has
been committed in the auction process.

The provision of section 6(5) enumerates as follows:
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The High Court Division upon taking consideration of

the above provision of law coupled with the facts and

circumstances of the present case has been held to the

effect.

“In our considered view, this provision is applicable only when
the properties were mortgaged both by the principal
debtor/loanee and the third party mortgagor. In the instant
case, admittedly no property was mortgaged by the principal
debtor-loanee but the property was mortgaged by the
petitioner. So, in absence of any other property mortgaged by
the principal debtor in favour of the Bank, the mortgaged
property of the petitioner-judgment-debtor is to be sold to
realize the decreetal amount. Therefore, the Adalat was
bound to sale the mortgaged property which was included in
the schedule of the plaint/decree.”

In view of the above, it appears to us that this writ petition is
nothing but a cunning device to avoid payment of decretal
amount. It be mentioned that the original suit was filed in the
year of 1987 and it was decreed against the respondent-
judgment-debtors on 22.06.1989 more than 20 years elapsed
but till date the Bank is unable to realize its outstanding

dues.”

It is admitted fact that the judgment-debtor did not

mortgage any property to the bank rather than the present

appellant mortgaged his property as a guarantor and thus,

no illegality has been committed in putting the auction of

the mortgaged property of the present appellant.

Further,

Section 12(8) of the Ain runs as follows:
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The above law has given a protection to a purchaser
in an execution process. Right, title and interest
conferred upon the purchaser for value cannot be called in
question. If any illegality or irregularity is found in
process of sell, the judgment debtor may claim

compensation from the decree holder-Bank.

In view of the above, the High Court Division did not
commit any error or illegality in passing the impugned
judgment and order.

Thus, we find no merit in the appeal.

Accordingly, the appeal is dismissed.

CJ.

B/O.Imam Sarwar/
Total Wards:



