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JUDGMENT
Obaidul Hassan, J. This Civil Appeal by leave granting order dated

13.03.2014 in Civil Petition for Leave to Appeal No.641 of 2010 has
been directed against the judgment and order dated 26.10.2009
passed by the High Court Division in Writ Petition No.4540 of 2003.
The facts leading to the filing of this Civil Appeal, in a nutshell,
are that the petitioner joined at Sadharan Bima Corporation as Junior
Assistant on 31.12.1979 at Zonal Office, Rajshahi and after successful
completion of 1(one) year probation period his service was
confirmed. The writ petitioner served in the same post at different
Zonal Offices including Khulna and lastly posted at Bheramara Unit
Office under Kushtia Branch. While serving at Bheramara Unit, the

writ petitioner received office order vide memo No. 1% /2xll/el:/o5/¢89
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dated 21.07.1999 with forwarding letter under the signature of
respondent No.5 putting him under suspension on the allegation of
misappropriation of Tk.50,000.00 (fifty thousand) received as
premium against motor certificate.

Thereafter a show cause notice was issued to the petitioner by
the respondent No.5 vide memo No. ¥w/aw/e:/o0/085 dated
24.08.1999 asking the writ petitioner to show cause within 10(ten)
days of receipt of the notice as to why disciplinary action shall not be
taken against him for misappropriation of Tk.56,718.19 (fifty six
thousand seven hundred eighteen and paisa nineteen only) for
showing less amount in the duplicates of certificates issued against
motor premium certificate, but no penalty was proposed against him.
Despite the writ petitioner had not been served with any copy of the
charge, he replied to the show cause notice on 12.09.1999 contending
inter alia that the allegations brought against him in the show cause
notice were not correct and the detail particulars relating to the
certificates in dispute had not been mentioned therein and as such
the show cause notice was issued without any lawful basis.

Later on, the writ respondent No.5 by office memo
No. s _e/af/e: /o5 dated 11.11.1999 appointed Mr. Abul Hossain,
Manager Re-Insurance (Accounts) Department of Head Office as
Inquiry Officer and Mr. Md. Enamul Haque, Deputy Manager,
Administration, Head Office as prosecutor for holding inquiry. The

Inquiry Officer by notice dated 28.11.1999 asked the writ petitioner to
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appear before the Inquiry Commission on 30.11.1999 at 10.00 am at
Khulna Zonal Office to make self-defence by producing evidence and
other relevant documents. On 28.11.1999 the Inquiry Officer framed
charge against the writ petitioner on the allegation of
misappropriation of Tk.56,718.19 (fifty six thousand seven hundred
eighteen and paisa nineteen only) against issuance of certificate of
premium of motor vehicles showing less recovery in the duplicates of
the certificates, but no penalty was proposed as required under
Sections 41(Ka) of Sadharan Bima Corporation Karmachari
Probidhanmala, 1992 (shortly Probidhanmala, 1992). The writ
petitioner was also not given any opportunity for submitting reply
against the charge enabling him 10(ten) days time as envisaged in
Sections 41(Ka) of Probidhanmala, 1992. Notwithstanding that the
writ petitioner had not been served with the copy of charge as well as
the sufficient time for giving reply to the show cause notice, he was
constrained to appear before the Inquiry Officer on 30.11.1999, but
the Inquiry Officer without recording the statement of the writ
petitioner and without examining the prosecutor in his presence,
obtained signature of the writ petitioner on 2(two) blank sheets
informing him the conclusion of inquiry proceeding.

Subsequently, on 04.04.2000 the writ respondent No.5 issued
memorandum intimating the writ petitioner that having been found
him guilty by the Inquiry Officer for misappropriation of Tk.89,528.24

(eighty nine thousand five hundred twenty eight and paisa twenty
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four only) in the inquiry held on 30.11.1999, the Board of the
Corporation in its 360t meeting decided to dismiss him from the
service and accordingly he was asked to show cause within 10(ten)
days. The said decision was also not accompanied with the inquiry
report as required under Sections 41(5) of Probidhanmala, 1992.
Although the writ petitioner had not received copy of the inquiry
report along with the show cause notice, submitted reply to the show
cause on 11.04.2000 denying the allegation and claiming that he being
a freedom fighter might be exonerated from the charge reinstating
him in the service.

In the meantime, an FIR has been lodged against the writ
petitioner with Bheramara Police Station on 19.08.1999 being Case
No0.12(8)1999 under Sections 409 of the Penal Code regarding same
allegation. After investigation police submitted charge sheet and
eventually the case was sent for trial. Having held the trial in Special
Case No.29 of 2001 against the writ petitioner, the Court acquitted
him from charge framed against him under Sections 420 and 409 of
the Penal Code.

On 05.10.2002 he submitted joining report addressing the
Manager of Sadharan Bima Corporation, Kushtia Branch. Later on,
the authority on receipt of his joining report dismissed him from

service by office order No.647 issued under memo

No.A</2xli/ei/2000 dated 05.05.2003.
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Thereafter, the writ petitioner filed the writ petition challenging
the said dismissal order and a Rule was issued calling upon the writ
respondents to show cause as to why the impugned order of
dismissal dated 05.05.2003 (Annexure-H) under the signature of
Deputy General Manager, Zonal Office, Sadharan Bima Corporation
should not be declared to have been passed without lawful authority
and is of no legal effect. Thereafter, upon hearing a Division Bench of
the High Court Division by judgment and order dated 26.10.2009
made the Rule absolute with direction to the writ respondents to
reinstate the writ petitioner in the service and to pay his arrear
salaries and other benefits.

Being aggrieved, by the impugned judgment and order dated
26.10.2009 passed by the High Court Division the writ respondents
No.1-2-the appellants, filed the Civil Petition for Leave to Appeal
No.641 of 2010 before this Division. After hearing the parties this
Division was pleased to grant leave by order dated 13.03.2014 and
hence the instant Civil Appeal.

The writ respondents No.l-2-appellants contested the writ
petition contending inter alia that the writ petitioner was put under
suspension on the allegation of misappropriation of Tk.50,000.00
received as premium and he was charged for misappropriation of the
corporation fund, negligence of duty, corruption, forgery and
deliberate attempt to tarnish the images of the corporation. The writ

petitioner was asked to show cause within 10(ten) days of receipt of
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the notice dated 24.08.1999 as to why disciplinary action shall not be
taken against him for the above acts of misconduct and he replied to
the show cause notice by denying the allegation. As the reply was not
found to be satisfactory an enquiry officer was appointed to enquire
into the charges brought against him. The writ petitioner appeared
before the Inquiry Officer and he was given full opportunity to rebut
the charges brought against him. However, as he failed to prove his
innocence the Inquiry Officer found him guilty of the charges
brought against him. Accordingly, the authority decided to
temporarily suspend the writ petitioner-respondent from service. A
second show cause notice was served as per provisions of
Probidhanmala, 1992 and wupon compliance of all necessary
formalities as the writ petitioner was found guilty of the charges and
thus he was dismissed. An FIR was lodged on the selfsame
allegations and accordingly a criminal case was started against the
writ petitioner in which he was ultimately acquitted on the ground of
benefit of doubt. After acquittal from criminal charges the writ
petitioner submitted joining report. As the departmental proceeding
is not dependent on the finding of criminal court, the writ petitioner
was found guilty of charges in the departmental proceedings and as
such he was dismissed and not allowed to join the service. The writ
petitioner filed an appeal for reversal of the decision of dismissal for
consideration by the Board of Directors. Since as per provision the

Board of Directors of Sadharan Bima Corporation had no authority to
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dispose of appeal, the said appeal was forwarded to the Secretary,
Ministry of Commerce, who disposed the appeal with the finding
that the Writ petitioner was lawfully dismissed from service.

Mr. Tofailur Rahman, the learned senior Counsel, appearing on
behalf of the appellants has taken us through the judgment and order
dated 26.10.2009 passed by the High court Division in Writ Petition
No.4540 of 2003, the materials on record and submitted that it being a
settled principle of law that the departmental proceeding is not
dependent on the finding of a criminal Court, the High Court
Division erroneously held that the writ petitioner having not been
found guilty after trial of the criminal case on same allegation by a
competent criminal Court, the dismissal order passed against the writ
petitioner is apparently illegal. The learned Counsel contends next
that High Court Division having accepted the fact of negligence in
duty on the part of the writ petitioner erroneously held that the writ
petitioner cannot be dismissed from service and as such the judgment
and order of the High Court Division cannot be sustained. The
learned Counsel argues next that the respondent No.1 having
suppressed the facts of rejection of departmental appeal filed by him
in pursuance of the order of the High Court Division and thus it led
to non-consideration of material facts for determination of the
correctness of the dismissal order while making the Rule absolute by
the High Court Division and as such the impugned judgment and

order cannot sustain in the eye of law. In support of his submissions
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the learned Counsel relied on the decisions reported in 9 ADC(2012)
418; 34 DLR(AD)(1982) 304; and 1981(2) SLR 274.

On the other hand, , Mr. Md. Munsurul Hoque Chowdhury, the
learned senior Counsel appearing on behalf of the respondent No.1
vehemently opposes the submission put forward by the learned
Counsel for the appellants. The learned senior Counsel argues that
the inquiry proceedings having not been followed by the procedures
as laid down in Probidhan 41 of Probidhanmala, 1992, and as such
the impugned dismissal order is illegal. He contends next that in
initiating the proceeding against the respondent No.1 the first show
cause notice having not been accompanied by particular charges with
proposed penalty and with the 24 show cause notice the inquiry
proceeding having not been communicated to the petitioner for his
reply the whole proceeding has been vitiated for breach of provisions
of law as the same caused prejudice to the respondent No.1 and on
such a vitiated proceeding the respondent No.1 cannot be dismissed
from service.

He contends lastly that regarding the selfsame allegation there
being a criminal case prior to the departmental proceeding and the
respondent No.1 having found not guilty by the competent criminal
Court he ought not to have been dismissed from service on an illegal
departmental proceeding as the same was held in violation of
statutory provisions and in breach of principles of natural justice and

thus the judgment and order passed by the High Court Division is
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not liable to be interfered with. The learned senior Counsel relied on
the decision reported in 5 ALR(AD) 2015(1) 130.

We have considered the submissions of the learned Counsels
for both the sides, perused the impugned judgment and order dated
26.10.2009 passed by the High Court Division and the materials on
record.

The core contention between the both parties hinges on a
question whether the provisions of law have been complied with in
dismissing the writ petitioner-respondent No.1 from service. To
determine the said issue let us examine the provisions of law while
imposing major punishment on an employee. Probidhan 41 of
Probidhanmala, 1992 is as follows:

“8) | ¢FOT V(BT (A SVIBT IAAEN- (3) @ CF(@ (FIF IO [(PTa 93
RIS (I SN T FHCS 2 4R FAF AOT® (AT FCA (T,
S &NIfe 230 wFPod AOICAT F! TG 23, (T (FL TG -
(F) SOREENT oRFF FREN GR T I e fefers
SferEemml gfte 2370z T [RRT Gq FOF A M AN
S (@ A WoA! RCIbAT T IR (AT FEA O[S FAGEICE FAIAIRS
FRCE;
(%) SfeEPEET diftr 7 ofege e vt FvRe™ T Sirg=r+
e s e (e o Ffes e asiie e @9 sigF 8o
A T 23 I ST P w130 W3R ol Frfesresg m=e
BRI (71T eI B0 OIS g SR |
O * AT (@, WEifEe GrEm ¢ 239 A Wiy e 7w s Jfad e
S, S 3T FeAF ORIE ORI feifire fagfe ¢t v &y wif
Y ot =148 13 fate #M1fE= |
(R) @ v Sfeye e Fifrs 1 3fdfe e T S T3 Ffaar [fs
oM FREE, @1 oF@ Fow Sfer A Sy [KEwifra Ay ey




:10:

oz (e Rrapa S @3 I9ae [Rasaq 79 9% af Sfews cong
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230 0% WO doiRR IRCAT QIR SHIPIE 8 SRR f==ife 2307 |
(¥) WoTS IS Reta oo IR ST 2339 K@ S =y 498
QO Ao (A Y TG WA ATIGN RRQ OR R AfoIS
JSF ASMTCONF QNI A5 AN FRA (T (FAT 0 Y TG AR
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() T IRCEARN OIS VS BN $F G WA G 1125 T TR
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(9) A g WoTe BfE Mo A IS TN WEn Wg=rF TNLN FEA (&I
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USTE BEE OF ARSI FPR Frarsit Graizes |

(b) FOF IM To-GRYT (¢) (MONEE &F 1S AR Prals a2 FE ol
230 ifte ve Sfeye Afed afs @9 S S 2301 9 O™ s
SrFRCT W04y SrEE F1=T weIEIR T e
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1R FREE |
(v) 42 ARG T ove SRR #4157 ey ffm 2Aifecs 2803 @3z

@ CF(E oS FPe! I e (@ e F41 2F, @ (F(@ % Fdel 1 (@IS
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(underlines supplied)

What appears from the above is that if the authority thinks to

impose major penalty on a delinquent employee then the authority at
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first shall frame charge under Sub-Probidhan (1)(Ka) of Probidhan 41
of Probidhanmala, 1992 against the delinquent employee stating the
allegations and the facts or information on the basis of which such
allegations were brought and the copy of charge as well as other
documents shall be supplied to the delinquent employee. But from
Annexure-A(1) to the writ petition it transpires that the authority
temporarily dismissed the writ petitioner on 21.07.1999 while from
Annexure-B to the writ petition the show cause notice appears to
have been issued to the writ petitioner on 24.08.1999. On the other
hand, Annexure-F shows that the charge has been framed against the
writ petitioner on 28.11.1999. It is palpably transparent from record of
the case in hand that in taking action against the writ petitioner-
respondent No.l inflicting major punishment the authority issued
show cause notice to him on 24.08.1999, but charge was framed on
28.11.1999, which is in clear violation of Probidhan 41 of
Probidhanmala, 1992 which vitiates the entire enquiry proceeding
against the writ petitioner. It also divulges from the record that the
writ petitioner has also not been supplied with the copy of charge.

Probidhan 42 of Probidhanmala, 1992 lays down in the
following-

“8% | ONE FATY! FET TP FIELAA-(5) ©NG FAFS| T ST &P
7 2300 oo 1 7eT! oiFE AfSle wRIAT SR SR «d IR s 9
SRR T SIS Yoo AT ABF A7 |

(R) TR FHTe! T3 “IfbifeTe swre-
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(F) SSTE S T3 7o ASCI TR SR (313 AT ST SR T
(T2 e SO TP GRS ArFy a7 ¢ foifa o 2807 9IRS
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(o) SfSETT INHT T TAFeEeRT IE Ofege IfeE @R ©RT
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(underlines supplied)

From the inquiry report (Annexure-L(1)) it is seen that no oral
evidence was recorded by the Inquiry Officer to prove the allegations
brought against the respondent No.1, eventually no question of cross-
examination of the prosecution witnesses by the writ petitioner-
respondent No.1 has arisen at all. Thus, the inquiry proceeding in the
case in hand has not been held in compliance with the provisions laid
down in Probidhan 42 of Probidhanmala, 1992. In the aforesaid
backdrop the impugned dismissal order of the respondent No.l
backed by flawed departmental proceeding cannot be sustainable in
the eye of law.

In view of the proposition of law and the discussion made
above, we find that the High Court Division did not commit any
error of law and facts in making the Rule absolute in Writ Petition
No.4540 of 2003 by the judgment and order dated 26.10.2009 which

does not call for intervention by this Division.
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In the light of the observations made above, we do not find
merit in the submissions of the learned Counsel for the appellants.
Accordingly, this Civil Appeal is dismissed without any order
as to cost.

CJ.

The 24" day of August, 2022
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