IN THE SUPREME COURT OF BANGLADESH
Appellate Division

PRESENT
Mr. Justice Hasan Foez Siddique, C.J.
Mr. Justice M. Enayetur Rahim

Mpr. Justice Jahangir Hossain

CIVIL PETITION FOR LEAVE TO APPEAL NO.268 OF 2018

(From the judgment and order dated the 14" day of November, 2017 passed
by the High Court Division in Writ Petition N0.10484 of 2011).

Md. Saifuzzaman Chowdhury : . . . Petitioner
-Versus-

Secretary, Ministry of Law, : . . . Respondents

Justice and  Parliamentary

Affairs and others

For the Petitioner : Mr. Probir Neogi, Senior Advocate,
instructed by Mrs. Mahmuda
Begum, Advocate-on-Record

For Respondent No.1 . Mr. Sk. Md. Morshed, Additional
Attorney General with Mr. Sayem
Mohammad Murad, Assistant
Attorney General, instructed by Mr.
Haridas Paul, Advocate-on-Record

Date of hearing and judgment : The 29" day of January, 2023

JUIDGCGMENT

M. Enayetur Rahim, J: This civil petition for leave

to appeal is directed against the judgment and order
dated 14.11.2017 passed by the High Court Division in
Writ Petition No.10484 of 2011 discharging the Rule.
The relevant facts leading to the filing of the
present leave petition are that the petitioner
purchased 97 chatak low land (nul land) by a registered
kabala dated 13.03.2001 from (1) Mohammad Bokhtear
(2)Mohammad Harun, (3)Mosammat Laila Khatun, (4)
Mosammat Samshun Nahar and (5)Golzar Begum through

their constituted Attorney Mohammad Elias, at a



consideration of Tk.45,000/ (forty five thousand) being
the current marked rate. After receiving the full
consideration money the vendors executed the sale deed
and presented it for registration before the Sub-
Registrar, Chandgaon (respondent No.4). The constituted
Attorney of the vendors also affirmed affidavit before
the Sub-Registrar and in clause 7 of the said affidavit
it was clearly declared that the price of land has not
been shown less. Thus having been satisfied with the
information and receiving due revenue, taxes and stamp
duty, the Sub-Registrar registered the sale deed being
No.433 dated 13.03.2001 and ultimately it was delivered
to the petitioner, annexures-A and A-1 to the writ
petition.

Thereafter, on 03.04.2001 the Sub-Registrar,
Chandgaon filed a report/complaint before the District
Collector and Deputy Commissioner, Chattogram alleging
that the wvalue of the transferred land was Tk.
9,89,255/- and, thereby, showing less wvalue of Tk.
9,44,255 an amount of total Tk. 2,52,587.10 became due
on account of wvarious fees and taxes (stamp duty,
registration fees, additional tax, Municipal tax, tax
at source and vat). On the basis of the said complaint
Undervaluation Case No. 31 of 2001 was initiated by the
Collector, Chattogram and respondent No.3, concerned
Assistant Commissioner, 1issued final notice upon the
petitioner on 21.09.2011 for alleged violation of

Section 27 of the Stamp Act and, thereby, directed the



petitioner to pay Tk. 2,52,587.10 as total costs on
account of stamp duty with additional taxes,
registration fees, municipal tax, vat and penalty
within 10 (ten) days from the date of receipt of the
notice.

Challenging the aforesaid Final Notice the
petitioner filed Writ Petition No.10484 of 2011 before
the High Court Division and obtained Rule Nisi.

The learned Deputy Attorney General appearing on
behalf of the respondent Government opposed the Rule,
but did not file any affidavit-in-opposition.

In due course after hearing both the parties by
the impugned Jjudgment and order dated 14.11.2017 the
High Court Division discharged the Rule.

Being aggrieved by the judgment and order passed
by the High Court Division the writ petitioner is now
before us having filed the instant civil petition for
leave to appeal.

Mr. Probir Neogi, learned Senior Advocate
appearing for the petitioner submits that the Sub-
Registrar, respondent No. 4 herein, registered the sale
deed 1in question after being satisfied with the
consideration money shown in the sale deed and after
perusing the affidavit wherein it has been clearly
stated in clause-7 that the price of the land has not
been shown less. The sale deed has been registered
according to the law and the petitioner has received

the sale deed and after registration and delivery of



the sale deed respondent No.4 has no legal authority to
initiate any case against the petitioner. The High
Court Division without considering the above aspect
passed the impugned judgment which is liable to be set
aside.

Mr. Neogi further submits that since the sale deed
is registered 1in compliance with the provision of
section 60 of the Registration Act and in performance
of the duty of the registering authority, the
subsequent proceeding as contained in Undervaluation
Case No. 31 of 2001 is illegal and without
Jjurisdiction.

The learned Advocate further submits that since
there 1s no law or rule, providing or determining the
value of land of a particular area, and there is also
no Gazette Notification regarding fixation of rate of
land of the said area and the Sub-Registrar having been
satisfied with the declared and negotiated rate of land
between the parties registered the deed and subsequent
claim against the petitioner is without any basis. The
High Court Division failed to appreciate the above
facts in passing the impugned judgment.

The learned Advocate lastly submits that the land
has been purchased by a company namely Aramit Cement
Limited but the notice has been issued upon a private
person namely Mr. Saifuzzaman Chowdhury, the present

petitioner, who is not a party of the alleged sale deed



and as such the notice issued upon the petitioner 1is
illegal.

Mr. Sk. Md. Morshed, learned Additional Attorney
General referring to sections 27, 31, 32, 48 and 70 of
the Stamp Act,1899 submits that 1in initiating the
Undervaluation Case being No.31 of 2001 and,
thereafter, issuing the impugned notice by the District
Collectorate, Chattogram no illegality has been
committed and as such there is no scope to say that the
said notice has been issued without lawful authority
and is of no legal effect. He further submits that the
High Court Division rightly and properly decided the
issue and, as such, the leave petition is liable to be
dismissed.

We have considered the rival submissions of the
learned Advocates for the respective parties, perused
the impugned  judgement and order and materials
available on record and also relevant provisions of
law.

It appears from Annexure-B to the writ-petition
that the Sub-Registrar, Chandgaon Sub-Registration
Office, Chattogram vide 1its office Memo 367 dated
03.04.2001 made a report to the Collector and Deputy
Commissioner, Chattogram, stating, inter alia, that the
schedule deed has been registered without proper stamp
which is violated section 27 of the Stamp Act.

The contents of the said memo run as follows:
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On the basis of the said report, the Office of the
Collectorate and Deputy Commissioner, Chattogram,
started Undervaluation Case No.31 of 2001. Eventually,
a final notice was issued to the present petitioner and
the contents of the said notice are as follows:
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The learned Advocate for the petitioner has tried to
convince us that the alleged deed was executed in favour of
a company and as such the notice issued to the petitioner
is absolutely illegal without serving notice wupon the
company and its Director(s). From Annexure-E to the writ
petition it transpires that the alleged deed was executed
in favour of Aramit Cement Limited represented by its
Managing Director Saifuzzaman  Chowdhury, the present
petitioner and, accordingly, Undervaluation Case No.31 of
2001 has been initiated against him and as such we do not
find any legal basis to the above submission of the learned
Advocate for the petitioner.

We have carefully examined the provisions of section
27, 31, 32, 48 and 70 of the Stamp Act,1899 as referred to
by the leaned Additional Attorney General.

Section 27 of the said Act runs as follows:

”27. Facts affecting duty to be set forth in
instrument- The consideration (if any ) and all
other facts and circumstances affecting the
chargeability of any instrument with duty, or
the amount of the duty with which it 1is
chargeable, shall be fully and truly set forth

therein.”
Section 31 runs as follows:

“31. Adjudication as to proper stamp-(1)
When any instrument, whether executed or not and
whether previously stamped or not, is brought to
the Collector, and the person bringing it
applies to have the opinion of that officer as
to the duty (1f any) with which it 1is
chargeable, and pays a fee of such amount not
exceeding five Taka and not 1less than fifty
poisha as the Collector may in each case direct,

the Collector shall determine the duty (if any)



with which, in his judgment, the instrument 1is
chargeable.

(2) For this purpose the Collector may
require to be furnished with an abstract of the
instrument, and also with such affidavit or
other evidence as he may deem necessary to prove
that all the facts and circumstances affecting
the chargeability of the instrument with duty,
or the amount of the duty with which it 1is
chargeable, are fully and truly set forth
therein, and may refuse to proceed upon any such
application until such abstract and evidence
have been furnished accordingly:

Provided that-

(a) no evidence furnished 1in pursuance of
this section shall be used against any
person in any civil proceeding, except
in an inquiry as to the duty with which
the instrument to which it relates 1is
chargeable; and

(b) every person by whom any such evidence
is furnished shall, on payment of the
full duty with which the instrument to
which it relates 1s chargeable, be
relieved from any penalty which he may
have incurred under this Act by reason
of the omission to state truly in such
instrument any of the facts or

circumstances aforesaid.”

Section 32 runs as follows:

“32. Certificate by collector- (1) When an
instrument brought to the Collector under section
31 is, 1in his opinion, one of a description

chargeable with duty, and-
(a) the Collector determines that it 1is

already fully stamped, or

(b) the duty determined by the Collector
under section 31, or such a sum as,

with the duty already paid 1in respect
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of the instrument is equal to the duty
so determined, has been paid,

the Collector shall certify by endorsement

on such instrument that the full duty
(stating the amount) with which it 1is
chargeable has been paid.

(2)When such instrument is, in his opinion,
not chargeable with duty, the Collector shall
certify in manner aforesaid that such instrument
is not so chargeable.

(3)Any instrument upon which an endorsement
has been made under this section, shall be deemed
to be duly stamped or not chargeable with duty,
as the case may be,; and, i1f chargeable with duty
shall be receivable in evidence or otherwise, and
may be acted upon and registered as if it had

been originally duly stamped:

Provided that nothing in this section shall
authorise the Collector to endorse-

(a) any 1instrument executed or first
executed in Bangladesh and brought to
him after the expiration of one month
from the date of 1its execution or
first execution, as the case may be;

(b) any 1instrument executed or first
executed out of Bangladesh and brought
to him after the expiration of three
months after it has  been first
received in Bangladesh;

(c) any 1instrument chargeable with the
duty of ten poisha or five poisha or
any bill of exchange or promissory
note, when brought to him, after the
drawing or execution thereof, on paper
not duly stamped.”

Section 48 is as follows:
“48. Recovery of duties and penalties- All
duties, penalties and other sums required to be
paid under this chapter may be recovered by the

Collector by distress and sale of the movable
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property of the person from whom the same are
due, or by any other process for the time being
in force for the recovery of arrears of land-

revenue.”

Section 70 is as follows:

“70.Institution and conduct of prosecutions- (1)
No prosecution in respect of any offence punishable
under this Act shall be instituted without the
sanction of the Collector or such other officer as
the Government generally, or the Collector

specially, authorises in that behalf.

(2) The Chief Revenue-authority, or any officer
generally or specially authorised by it 1in this
behalf, may stay any such prosecution or compound

any such offence.

(3) The amount of any such composition shall be
recoverable 1in the manner provided by section

48."”

Further, the word ‘Collector’ has been difined in
section 2(9) of the Stamp Act, 1899, which is as follows:
(9) "“Collector”:
(a) means the collector of a district,; and
(b) includes a Deputy Commissioner and any
officer whom the Government may, by notification 1in

the official Gazette, appoint in this befalf:

Having examined and considered the above provisions
of law coupled with the facts and circumstances of the
case, we have no hasitation to hold that, the Collector,
Chattogram on the basis of a report of concerned Sub-
Registrar with regard to the valuation of the property in
question initiated the instant undervaluation case.

The impugned proceeding against the petitioner has
been initiated by the Collector and Deputy Commissioner,

Chattogram within its Jjurisdiction, i.e. in view of the
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relevant provision of Stamp Act,1899 and thus, there 1is

neither wviolation of the Registration Act nor the Stamp

Act.

In view of the above, we find no merit in the

civil petition for leave to appeal.

Accordingly, the same is dismissed.

C.J.

B.S./B.R./*Words-2,657*




