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Justice Syed Mahimud Hossain
Chief Justice of Bangladesh

Supreme Court of Bangladesh
Dhaka-1000

Message

An independent, capable and proactive judiciary is indispensable for protection and advancement
of democracy and rule of law. In Bangladesh, the Judiciary also plays very significant role in
securing rule of law and democracy.

The Judiciary, which is the last hope of the citizen, contributes vitally to the preservation of the
social peace and order to settling legal disputes and thus promotes a harmontous and integrated
society. The quantum of its contribution, however, largely depends upon the willingness of the
people to present their problems before it and to submit to its judgments. What matters most,
therefore, is the extent to which people have confidence in judicial impartiality. According to
Justice Frankfurter “the confidence of the people is the ultimate reliance of the Court as an
institution.”

Article 111 of the Constitution of the People’s Republic of Bangladesh envisages that the law
declared by the Appellate Division shall be binding on the High Court Division and the law
declared by either division shall be binding on all subordinate courts. By its different judgments,
the Supreme Court, from time to time, enunciates some principles in order to Keep the law
predictable. The ratio and obiter of those judgments help the subordinate courts, government and
other authorities in taking appropriate decision and thereby they may render even-handed justice to
the people. The editors of the Supreme Court Online Bulletin (SCOB) took infinite pains in selecting
some [andmark, judgments of the Supreme Court. Thereby, the judges, lawyers, law-makers,
government executives, law-students, academics etc. will immensely be benefited.

I conclude by expressing my deepest appreciation to the editors, Mr. Justice Moyeenul Islam
Chowdhury and Mr. Justice Sheikfi Hassan Arif, and the research team who are rendering
tremendous service in publishing SCOB.

In fine, I wish continuous and unremitting success as well as wider readership of this on line
bulletin.

Justice Syed Mahmud Hossain
Chief Justice of Bangladesh

Residence: 19, Hare Road. Ramna, Dhaka-1000, Bangladesh, Tel: 880-2-9562792 (Off) 9333631 (Res)
Fax: 880-2-9565058  E-mail: chiefjustice@supremecourt.gov.bd



Editorial

Justice Moyeenul Islam Chowdhury "
Justice Sheikh Hassan Arif *

After a few days of preparation, we are now proud of presenting an online law bulletin — Supreme Court
Online Bulletin, in short SCOB, in order to provide for ready case references to the Hon’ble Judges,
learned Advocates, other members of the legal community, media and the people at large. A surfeit of
case laws are generated every year by both the Divisions of the Supreme Court of Bangladesh having far-
reaching effect and impact on the functioning of the Judiciary as well as other vital organs and pillars of a
democratic State, e.g., the Executive, Legislature and the Media. However, even the Judges of the
Supreme Court find it difficult to cope with such quick legal developments due to the lack of proper
communication apparatus which may, sometimes, be the cause of inconsistent and/or contradictory
decisions by different Benches of the High Court Division on a particular legal issue. These
inconsistencies, though rare, draw criticisms and harsh strictures from the Appellate Division,
particularly when some Benches of the High Court Division issue Rules and/or pass orders which
evidently transgress the legal parameters as set by the Appellate Division from time to time. In such cases,
litigant people also get confused as to the real position of law regarding a particular issue. Considering
these aspects, amongst others, the Supreme Court has taken the initiative to launch this online bulletin
under the direct patronization of the Hon’ble Chief Justice of the Bangladesh and guidance from the
Judicial Reform Committee of the Supreme Court. This purpose of dissemination is the raison d’etre of
this Supreme Court Online Bulletin (SCOB).

In the struggle to establish the rule of law, the Supreme Court of Bangladesh, through its numerous
judicial pronouncements on various issues of law and constitutional importance, has already made its
presence heavily felt by the concerned stakeholders in this country. Having successfully grappled with
different important constitutional issues such as the separation of the Judiciary from the Executive,
restrictions on the amending power of the Parliament in respect of certain Articles of the Constitution
touching the basic structures of the same, issuance of Suo Motu Rules by the High Court Division, power
of the Appellate Division to review the judgments passed by it on the appeals preferred by the war-crime
convicts, are some examples by which the Supreme Court has endeavoured to act in true sense and spirit
as the guardian of the Constitution and principal protector of the rule of law. Nevertheless, the aforesaid
huge accomplishments of the Supreme Court are not effectively known to the concerned players of the
society because of a long-standing vacuum in the dissemination process. This law bulletin will, no doubt,
try to bridge that vacuum to a great extent, knowing very well that it would be a daunting task altogether.

Though, initially, the plan was to publish one bulletin in each month, yet, considering the generation of
voluminous case laws in future, we are keeping it open for the editors of tomorrow to publish, if
necessary, more than one bulletin in a month, Accordingly, the word “Monthly”, before the word
“Bulletin” has been taken off and as such the name of this bulletin has been chosen as *“Supreme Court
Online Bulletin”, in short - “SCOB”,

At the end, while we express our gratitude to the Hon’ble Chief Justice of Bangladesh, Judicial Reform
Committee of the Supreme Court, our research associates, IT personnel and all others who have extended
co-operation in preparing and publishing the SCOB, we welcome comments, constructive criticisms and
suggestions in order to improve the quality of the SCOB from the legal fraternity and the media through
our contact e-mail (scob@supremecourtcourt.gov.bd).

Thank you all.

" At present, Presiding Judge of a Division Bench of the High Court Division of the Supreme Court of Bangladesh.
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1\51(1;. Nar:::l((l)fctil;: tIi’:;tles Key Word Short Ratio
1. | Ashuganj Fertilizer & | Dismissed from | The orders of termination were not
Chemical Com. Ltd. & ors. | service, termination simpliciter. Consequently, this is
Vs. termination the outcome of arbitrary exercise of power
Md. Abu Sufian Bhuiyan | simpliciter in a malafide way and as such, the High
& anr. Court Division was justified in making the
Rule absolute declaring the orders of
(Syed Mahmud Hossain termination to have been passed without
C.J) lawful authority and to be of no legal effect.
12 SCOB [2019] AD 1 There was an inquiry about the appointment
of the writ-petitioner and pursuant to the
said inquiry, the writ-petitioner were
terminated from service. Therefore, it cannot
be said that the writ-petitioner were
terminated from service and in fact, they
were dismissed from service in the garb of
termination
2. | Mir Showkat Ali & ors. Authority of the | The Management/Executive Committee of
Vs. Executive the Orphanage had no authority to deal with
Md. Morsalin Khan & ors. | Committee  of | the land other than for the purpose stipulated
the Orphanage | in the indentures. Those persons at the helm
(Muhammad Imman Ali, J) | to deal with | of the affairs of the Orphanage could not
property; arrogate to themselves the authority to
12 SCOB [2019] AD 8 transfer the title in the property, which they
themselves did not have. The Orphanage
was given the property on a short term lease,
which was apparent from the lease deeds. As
long as these lease deeds existed and as long
as the terms were not altered by the
executant of the deeds none had the
authority to deal with the land other than the
purpose for which the lease was granted.
3. | BADC Dhaka & ors. Voluntary After 10 years of their voluntary retirement
Vs. retirement of and after receiving full financial benefits as
Md. Shohidul Islam & ors. | service; offered the prayers for reinstatement cannot

(Hasan Foez Siddique, J)

12 SCOB [2019] AD 23

be termed as reasonable and fair. After
having applied for voluntary retirement of
service and taken the money it is not open to
contend that they exercised the option under
any kind of coercion and undue influence.
Who had accepted the ex gratia payment or
any other benefit under the scheme, could
not have resiled therefrom. It became past
and closed transaction. The writ petitioners
having accepted the benefit could not be
permitted to approbate and reprobate nor
they be permitted to resile from their earlier
stand.




Cases of the Appellate Division

Rashed
Vs.
The State

(MIRZA HUSSAIN
HAIDER, J)

12 SCOB [2019] AD 34

Dying
declaration,
section 32(1) of
the Evidence
Act 1872;

Dying declaration cannot be considered as
the sole basis for conviction and awarding
sentence to the appellant, specifically in the
absence of any of the witnesses who were
present in the hospital during the time when
the alleged dying declaration was made by
such a critically injured person who was
under intensive care and not supposed to be
in conscious. As such the finding of the
High Court Division that ‘the prosecution
has clearly established the motive of the case
and the oral dying declaration has also been
supported by the medical evidence and other
circumstances and materials on record’ is
not sustainable in law.
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SI.
No.

Name of the Parties
and Citation

Key Word

Short Ratio

Liberty Fashion Wears
Limited

-Versus-

Bangladesh Accord
Foundation and others

(Tarig ul Hakim)

12 SCOB [2019] HCD1

Article 102(2) of
the Constitution.

For Article 102 (2) to be attracted however
the petitioner must be aggrieved by an action
of a person performing functions “in
connection with the affairs of the Republic”,
or local authority or statutory body and he
should be without any other alternative
remedy or redress . The remedy sought by
the petitioner is simply a direction on the
Respondent No. 1 for inspecting the
petitioner’s factory and publishing the
findings in its website. If the petitioner’s
factor is unsafe and not fit in any way then
the Respondent No. 1 has nothing to loose.
The petitioner cannot seek remedy from the
Civil Court or any other forum in the form of
a direction since there is no contractual
relationship with the respondent  No. 1.
Similarly an action for defamation also will
not serve any purpose since the petitioner
wants the Respondent No. 1 to publish the
accurate condition of its factory. Thus to
compel the Respondent No. 1 to inspect its
factory and publish the findings in its
website the petitioner does not appear to
have any other alternative remedy. In such
view of the matter therefore this Rule is also
maintainable under Article 102 (2).

Md. Reza Kamal
-Versus-

Secretary, Ministry of
Civil Aviation,
Bangladesh
Secretariat, Ramna,
Dhaka and others

(Tariq ul Hakim, J.)

12SCOBJ[2019]HCD 15

Promotion solely
on the basis of an
interview.

In Bangladesh Vs. Shafiuddin Ahmed
reported in 50 DLR (AD) 27 it has been
clearly stated that marks fixed for interview
should be kept to a minimum so that the
accumulated credits achieved by the
candidates over the years in their respective
ACRs should not be disregarded by a
momentary impression created in the minds
of the Interview Board.

However as stated earlier, such practice for
providing promotion to the employees solely
on the basis of an interview is unfair and
creates sufficient scope for arbitrariness and
unlawful decisions for which aggrieved
persons may take the opportunity of getting
redress. It is therefore hoped that the
respondents Biman authority shall take
appropriate measure in this regard to fill up
the lacuna. In this respect it is to be pointed
out that in several decisions in the Indian
jurisdiction including B.V. Sivalah V. K.
Addanki Babu reported in 1998 6 SCC 720
as well as Horigovind Yadav Vs.Rewa Sidhi
Gramin Bank and others in (2006) 6 SCC




Cases of the High Court Division

Sl

Name of the Parties

No. and Citation Key Word Short Ratio
145 promotions with seniority were given
to certain officers with retrospective effect
for not having been promoted earlier for the
ends of justice and in the instant case we
feel that the petitioner is in a similar
position and has been deprived unlawfully
by an unfair method of selection for
promotion and deserves to be promoted
along with those listed in the impugned
order
3. Dr. A. Y. M. Akramul | Exhaustion of | There is a constitutional bar to the invocation
Hoque efficacious of the writ jurisdiction of the High Court
-Versus- remedy provided | Division under Article 102(2)(a) of the
Government of the | by law: How far it | Constitution, if there is any other equally
People’s Republic of | bars the invocation | efficacious remedy provided by law.
Bangladesh and others | of the writ
jurisdiction, If any impugned action is wholly without
(MOYEENUL  ISLAM jurisdiction in the sense of not being
CHOWDHURY, J) Liberal authorized by the statute or is in violation of
12 SCOB [2019] HCD 24 interp'retation of | a .constituti.ona'l provisipn, a Writ P;tition
Equality  before | will be maintainable without exhaustion of
law: the statutory remedy. Besides, on the ground

of mala fides, the petitioner may come up
with a Writ Petition bypassing the statutory
alternative remedy. It is well-settled that
mala fides goes to the root of jurisdiction and
if the impugned action is mala fide, the
alternative remedy provided by the statute
need not be availed of.

Equality before law” is not to be interpreted
in its absolute sense to hold that all persons
are equal in all respects disregarding
different conditions and circumstances in
which they are placed or special qualities and
characteristics which some of them may
possess but which are lacking in others. The
term “equal protection of law” is used to
mean that all persons or things are not equal
in all cases and that persons similarly
situated should be treated alike. Equal
protection is the guarantee that similar
people will be dealt with in a similar way and
that people of different circumstances will
not be treated as if they were the same.

When a case can be decided without striking
down the law but giving the relief to the
petitioners, that course is always better than
striking down the law.”




Cases of the High Court Division

Bhuiyan
-Versus-
Bangladesh and others

(Md. Emdadul Hugq, J;
F.RM. Nazmul
Ahasan, J; Md. Abu
Zafor Siddique, J)

12 SCOB [2019] HCD 39

Constitution of the
People’s Republic
of Bangladesh,
Article 66 of the
Constitution of the
People’s Republic
of Bangladesh
Public Interest
Litigation,
Election
Commission,

Sl. | Name of the Parties .
No. and Citation Key Word Short Ratio
4. Shakwat Hossain Article 102 of the | It is now a well settled proposition of law

that if there is efficacious and alternative
remedy is available, a writ petition under
Article 102 of the Constitution is not
maintainable. Admittedly it has been raised
whether Article 125 of the Constitution puts
a bar in the instant case in hand. Admittedly
as per the aforesaid provision of law there is
a legal bar questioning the result of the
election declared by the commission except
following the provisions of RPO. In the
present case in hand it appears that the
petitioner in the disguise of Article 102 of
the Constitution trying to enforce the
provisions of RPO. In the present case in
hand it further appears that the question as
raised by the petitioner regarding certain
declarations made by the respondent No.7
before the Election Commission which is
completely a dispute to be resolved by the
competent authority as provided in the
Represented People Order (RPO).

It follows that the petitioner can very
well seek a remedy under article 102 (2)
(b) (i1), of course subject to the condition
that no other efficacious remedy is
available to him. In seeking a remedy
under clause 102(2)(b)(ii). He does not
have to be an aggrieved person for filing
this case.

The underlying principle of a writ quo
warranto, as interpreted by the Supreme
Court of India and as quoted above, is
clearly the same as enshrined in clause
102(2) (b) (ii) of our Constitution. Under
this clause, “amy person” can file an
application and this court can, upon such
an application, exercise the jurisdiction a
writ of quo warranto. The applicant is not
required to be “an aggrieved person” as
opposed to the requirement of clause (1)
and (2) (a) of article 102 under which a
public interest ligation may be filed. In
such a case the duty of this is court to
hold an inquiry on the allegation and to
arrive at a decision keeping in view of
the legal and factual issues.




Cases of the High Court Division

SI.
No.

Name of the Parties
and Citation

Key Word

Short Ratio

(a) The issue of maintainability on
account of standing of the petitioner to
file this case under article 102(2)(b)(ii)
(Issue No. 1) is a purely legal issue, and
it has been held that the case is
maintainable on that count.

(b) The issue of maintainability on
account of the bar or restriction imposed
by article 125 of the Constitution (Issue
No. 2) is purely a legal issue, and it has
been held that article 125 article is not a
legal bar to entertain this case and that
the case is maintainable.

More over admittedly he was relased
before expiry of 10 years. In such a back
ground, it is the well settled principle of
law that the fact of merely raising a claim
different to the claim of jail authority or
the finding of this court does not render it
as a disputed question of fact. In fact, the
date of his release as decided by this
court as being on 01.06.2006 goes to his
benefit in calculating the period of
sentence served out by him and the
quantam of remission permissible to him.
If the date of his release claimed by him
being 01.12.2005 is taken as correct he
would be required to serve a longer
period. So the issue of date release is not
a disputed question of fact.

(Ratio of Md. Emdadul Hugq, J

Article 66(2) of the Constitution of the
People’s Republic of Bangladesh and the
Article 12(1)(d) of the RPO relates to the
election disputes triable before the election
Tribunal. These factual aspect of the writ
petition which discussed above are not
admitted rather, it is disputed in different
aspect and without taking evidence about the
disputed fact of date of release of the
respondent No.7 from Jail custody, the
calculation of blood donation to the Sandhani
and the special remission provided in the Jail
Code which is recorded in the history ticket,




Cases of the High Court Division

SI.
No.

Name of the Parties
and Citation

Key Word

Short Ratio

it cannot be decided in a summary
proceeding in the writ petition.

In this respect Article 125 of the Constitution
of Bangladesh is very much applicable in the
facts and circumstances of the case.
Particularly, the facts and -circumstances
arises in the writ petition is a clear bar as this
type of dispute cannot be decided without
any evidence both oral and documentary.

An election dispute can only be raised by
way of an election in the manner provided
therein. Where a right or liability is created
by a statute providing special remedy for its
enforcement such remedy as a matter of
course must be availed of first. The High
Court Division will not interfere with the
electoral process as delineated earlier in this
judgment, more so if it is an election
pertaining to Parliament because it is
desirable that such election should be
completed within the time specified under
the Constitution. In the instant case, a serious
dispute as to the correct age of the appellant
was raised before the High Court Division
which was not at all a subject matter of
decision on mere affidavits and certificates
produced by the parties.

As regards the first ground, it may be stated
that if the purpose of the writ petition was
only to challenge the election of the appellant
on the alleged ground of his being a defaulter
then we would have felt no hesitation to
declare at once that the writ petition was not
maintainable. Indeed, we have already held
while rejecting CPSLA No.21 of 1988
(quoted in the affidavit-in-opposition) that
“such questions as to disqualification, etc.
which are questions of fact are better settled
upon evidence which can be done more
appropriately before a Tribunal. In the
summary proceeding under Article 102 it is
not desirable and, more often than not, not
possible to record a finding as to a disputed
question of fact.”

Md. Rafiqul Islam and
others.

-Versus-
Md. Abdul Hadis

Ingredients to
prove the suit for
specific
performance of

In a suit for Specific Performance of
Contract the essential ingredients which
the plaintiffs are required to prove in
order to succeed in a suit for Specific
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Contract; Performance of Contract, are that the
(Md. Rais Uddin, J) Bainapatra is genuine, considerations
money passed by the parties and delivery
12 SCOB [2019] HCD of possession was given in pursuance
121 thereof.

6. British American | Principle to amend | We find that one of the fundamental
Tobacco Bangladesh | Pleadings; principles governing the amendment of the
Company Ltd. pleadings is that all the controversies
-Versus- between the parties as far as possible should
Begum Shamsun be included and multiplicity of the
Nahar proceedings avoided.

Syed Md.  Ziaul
Karim, J)

12 SCOB [2019] HCD
125

7. Proshika Manobik | Section 158 of the | The proviso to Sub-Section (2) of section
Unnayan Kendro Income Tax | 158 of the Ordinance vests discretion with
-Versus- Ordinance 1984: the Commissioner of Taxes to reduce
The Commissioner of statutory requirement of payment under Sub-
Taxes and others. Section(2) of section 158 of the Ordinance, if

the grounds stated in the application filed by
(Borhanuddin, J) the assessee applicant under the proviso
appears reasonable to him/her. From the
12 SCOB [2019] HCD language of the proviso, we do not find any
129 statutory duty of the CT to pass an order
assigning reason.
Though there is no requirement to give an
opportunity of hearing to the assessee-
applicant or recording reason, but still the
Commissioner of Taxes should be aware that
his /her order must reflect reasonableness
from where it can be transpire that the
Commissioner of Taxes applied his/her
judicial mind in passing the order. But for
inadequacy or absence of reasonableness, the
order cannot be set aside. It is discretion of
the Commissioner of Taxes.

8. Begum Khaleda Zia Cr.PC section | In the case at hand, we find that the Petition
-Versus- 540A under section 540A was filed by the Public
Anti Corruption Prosecutor, though it has not been expressly
Commission (ACC) mentioned whether the Public Prosecutor can
Dhaka and another file such an application; the Code does not

prevent the Public Prosecutor from filing as
such. The case reported in /4 DLR, aides us
in concluding that, where there is no such
provision preventing the Public Prosecutor
from filing such an application, there is no
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harm if the Public Prosecutor draws the
attention of the Court by filing such an
application for the sake of expedition and
deliverance of Justice

Begum Khaleda Zia
-Versus-

State & another

(M. Enayetur Rahim,

J)

12 SCOB [2019] HCD
146

Section 5 (2) of
Prevention of
Corruption

Act, 1947, Section
409/109 of the
panel Code,
Corruption, Prime
Ministers
orphanage Fund,
Misappropriation,
Criminal design.

Facilitating misappropriation of the fund
which was meant to be used for welfare of
orphans, particularly when Begum Zia, the
Prime Minister, had entrustment and
dominion over it indisputably shocks the
human conscience and such act reflects a
mindset derogatory to humankind. Obviously
Begum Zia had liability and obligation to
look after whether the Trust so formed was
in actual existence. But she did not do it.
Thus Begum Zia was a conscious part of a
designed plan to the criminal acts
constituting the offence of Criminal breach
of Trust as defined in section 405 of Penal
Code.

Merely for the reason of political identity of
a person prosecuted for an offence
punishable under the penal law it cannot be
said that she has been brought to justice on
political victimization.

We do not find any legal justification and
cogent ground to award lesser punishment to
the principal offender Begum Zia than the
other convicts who were the abators,
considering her political and social status.

We consider it appropriate that justice would
be met if the maximum sentence prescribed
in section 409 of the Penal Code is awarded
to Begum Zia so that the persons enjoying
the highest position in any organ or any
public office of the State thinks twice to go
ahead with such criminal design in coming
days.

10.

Softesule Private
Limited
-Versus-
Govt. of Bangladesh

& ors.
(Naima Haider, J)

12 SCOB [2019] HCD
205

CPTU, Rule 60 of
the PPR, Review
Panel, NOC

It has been settled by this Division that when
a proceeding is initiated which affects the
rights of a party, the party whose right would
be affected is to be given the opportunity to
represent its case, whether statutory
contemplated or not.

The Review Panel cannot, in exercising
powers under Rule 60 of the PPR, proceed to
assume more powers than actually conferred.
In the instant case, the Review Panel has
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exceeded jurisdiction and therefore, its

findings cannot be sustained.

It serves no purpose if the petitioner is
awarded the tender but the NOC is not
issued.

We take the view that the failure of the
respondents in issuing the NOC is manifestly
arbitrary and without lawful authority.

11.

Azadul Islam and
others.

-Versus-

Most. Asis Bewa and
others.

(Md. Rezaul Hasan, J)

12 SCOB [2019] HCD
211

Declaration of
Title and
permanent
injunction,
Lawful possession

I am also of opinion that, in a suit for
permanent injunction, this Court should
satisfy itself as regards the lawful nature of
the plaintiffs’ possession. In a suit for
permanent injunction, the issue regarding
title need not be and should not be
conclusively decided, because the purpose of
granting the relief of permanent injunction is
to prevent forceful ouster of an apparently
lawful occupant of the suit property, thereby
disapproving the act of taking law into the
defendants own hands. Nonetheless, the
court should incidentally look into the title or
other lawful basis of the plaintiffs acquiring
and continuing in possession, to satisfy itself
that the plaintiff is not an usurper or
trespasser or a land grabber and that he has
come in clean hands.

12.

Md. Hossen and
others.

-Versus-

Haji Shamsunnahar
Begum and others.

(Md. Rezaul Hasan, J)

12 SCOB [2019] HCD
215

Order 1 Rule 10 of
the Code of Civil
Procedure, Co-
plaintiffs, interest ,
the Wagqf Estate in
the suit property

The applicant Md. Hossen and others, who
had filed the application under Order 1 Rule
10 of the Code of Civil Procedure, were not
entitled to be added as plaintiffs as heirs of
deceased plaintiff No. 2 Haji Badsha Miah.
Because, the admitted position is that, the
suit property has been claimed (in the plaint)
as the property of Abdul Nabi Malum Wagqf
Estate, not personal property of Haji Badsha
Miah.

As such, the added plaintiff-petitioners have
denied the interest of the Waqf Estate in the
suit property by asserting their personal right
in the same. Hence, their interest in the suit
property is in conflict with that of the
(surviving) plaintiff who claims herself as
the sole Motwali (Manager) of the Waqf
Estate, since another Motwali (plaintiff No.
2) has died.

Therefore, the interest claimed by the
petitioner being in clear conflict with that
claimed by the plaintiff, these Md. Hossen
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plaintiffs.

13. | Kapasia Overseas Ltd. | Emigration It is a mandatory provision of law that before
-versus- Ordinance, cancellation of a license, the authority must
Government of the | recruiting license | give a chance to the licensee of being heard,
People’s of | being, Emigration | failing which the cancellation has no basis in
Bangladesh, and | Ordinance, 1982, | the eye of law.
others. section 14 of the )

Emigration In th1§ case, .the order does not show nor
(Md.  Farugue (M. | Ordinance, 1982, there is anythlng.on record to show that .the
Farugque, J) cancellation of the responder}t. has given any chance of hearing
license and | t© the petitioner before making such an order
12 SCOB [2019] HCD | forfeiture of of cancellation and forfeiture of securities.
219 securities Therefore, the order is violative of the
section 14(1) of the ordinance and was thus
bad in law.
The writ Court will not examine and weigh
the aggrieved person’s case on merit as an
Appellate Court but to ensure that he was
given a fair deal by the authority in
accordance with law.

14. | Shahina Begum Valid Candidate , | That the period between the declaration of
-Versus- Election schedule of election till the publication of the
Election Commission | Commission, Re- | result in the official gazette has been held to
of Bangladesh & ors. election, schedule | be comprised in the election process. The
(F.R.M. Nazmul of re-election, rule | case in our hand it appears that the petitioner
Ahasan, J) 37 (3) of Local filed writ petition before this court invoking

Government the Article 102 of the Constitution before
12 SCOB [2019] HCD | Pourashava publication of the official gazette. As such
225 Election Rules the writ petition is not maintainable and the
2010; rule is liable to be discharged.

15. | Monto Sheikh & ors. It is also settled It appears that the plaintiff could not prove
-Versus- that the defendants | their case that they have any title in the suit
Ibrahim Miah & ors. | may have land and also the possession. The main
(F.RM. Nazmul thousand of defect | reasoning of this findings stated above that
Ahasan, J) but it does not the basis of the title of the plaintiff is the
12 SCOB [2019] HCD | help the plaintiff | settlement which was cancelled and the order
231 to prove their of cancellation is in existence.

case:

16. The State Mitigating factors | This sentence that someone be punished in

-Versus- to consider the | such a manner is referred to as ‘Death

Oyshee rahman
(Jahangir Hossain, J)

12 SCOB [2019] HCD
238

lesser punishment

from death
sentence to life
imprisonment.

Sentence’, whereas the act of carrying out
the death sentence is known as execution.
The execution is not only an exemplary
punishment alone that can erase the crime
from the society forever. Lesser punishments
may significantly prevent or reduce the
crimes from the society depending on the
good governance and awareness of the
people.
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To consider the lesser punishment from
death sentence to life imprisonment
mitigating evidence or circumstances must
be stronger than that of aggravating evidence
produced by the prosecution. In this case we
find the following circumstances outweigh
the aggravating circumstances,

1. Condemned prisoner committed
double murder without any
apparent motive and was
suffering from mental derailment
or some sort of mental disorder
and also suffering from ovarian
cyst and bronchial asthma;

2. Her paternal grandmother and
maternal uncle had a history of
psychiatric disorders according
to exibit-15;

3. She was around 19[nineteen]
year old at the relevant time and
the occurrence took place just
immediately after her attaining
the age of majority;

4. She has no such significant
history of prior criminal activity
[criminal cases] and

5. She had willingly surrendered to
the police station soon after two
days of the occurrence.

17. | The State Mitigating factors | The contention of learned Advocate Mr.
-Versus- to consider the S.M Abdul Mobin for the defence is that
Md.  Sharif  and | lesser punishment | the sentence of death is too harsh in this
another from death case because both the accused persons

. : sentence to life tried to save the life of the victim
(Jahangir Hossain, J) | imprisonment.

12 SCOB [2019] HCD
258

removing him to more than one hospital
from the place of occurrence as disclosed
by the prosecution witnesses. Now the
question is commutation of sentence as
pointed out by the defence to be
considered or not. In true sense, it is most
difficult task on the part of a judge to
decide what would be quantum of
sentence in awarding upon an accused for
committing the offence when it is proved
by evidence beyond shadow of doubt but
the judge should have considered the
legal evidence and materials for
punishment of the perpetrator not as a
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social activist [63 DLR 460, 18 BLD 81
and 57 DLR 591]. Sometimes, it depends
on gravity of the offence and sometimes,
it confers upon an aggravating or
mitigating factor.

In such a situation, it is a very hard job
for the court to determine the quantum of
sentence whether it will be capital
punishment or imprisonment for life
upon the accused persons since they
played a role for saving the victim’s life
soon after occurrence as evident by the
said prosecution witnesses. At the same
time it is very important to note that the
victim was completely an innocent
teenager who had no fault of such dire
consequences at the hands of the accused
persons. Since the determination of
awarding sentence to the accused persons
is at the middle point of views, it may
turn to impose capital punishment or
imprisonment for life and that is why, the
advantage of lesser one shall find the
accused persons to acquire in the instant
case. More so, both the accused persons
have no significant history of prior
criminal activities and their PC and PR
[previous conviction and previous
records] are found nil in the police report.
In this regard it finds support from the
decision in the case of Nalu —Vs-The
State, reported in 1 ALR(AD)(2012) 222
where one of the mitigating factors was
previous records of the accused.

18.

Dr. Farhana Khanum
-Versus-

Bangladesh and others
(Sheikh Hassan Arif, J.)

12 SCOB [2019] HCD
276

Penal Code, 1860,
Educational
Institution,
Corruption,
Nitimala 2012,
Anti- Corruption
Commission,
Public Servant
(Discipline  and
Appeal)

Rules, 1985,

Therefore, since the very definition of the
term ‘Coaching Business’ has only attracted
the involvement teachers of the above
mentioned institutions as a mischief, this
Nitimala in fact has not prohibited the
‘coaching business’, or ‘coaching centers’,
run by any individual in his or her private
capacity who is not a teacher of the above
mentioned  institutions.  This  means
involvement of an individual, who is not a
teacher of the above mentioned institutions,
in such coaching centers or business has not
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Durnity  Domon
Commission
Act,2004,Coacing
Business,

been prohibited by this Nitimala. Therefore,
the prohibition, as provided by this Nitimala,
only applies to the teachers of the above
mentioned institutions and not to any
individuals or private citizens or persons,
who are not teachers of such educational
institutions.

From the above discussions, it appears that
even in the absence of the said Nitimala, the
petitioners and other teachers of non-
government and government schools and
colleges are mnot allowed to engage
themselves in any sort of coaching business.
This prohibition has not been provided by
the said Nitimala of 2012, rather this has
been given by their concerned service Rules
which are delegated legislations and
applicable to them. When the petitioners, or
other teachers of government and non-
government schools and colleges, joined
their services, they joined as such fully
knowing that the said Service Rules would
be applicable to them. Therefore, by the said
Nitimala, the government has in fact
supplemented the provisions which are
already in the statute books and in doing so,
the government does not need to show any
other sanction of statute or Act of parliament.
It is the part of the constitutional power of
the government as executive to run the
governance and in running such governance,
it is the duty and obligation of the
government to take steps for implementation
of the laws and regulations time to time
enacted by the parliament or by the
delegatees of the parliament. Under such
obligations, the governments in modern
countries issue various Circulars, Paripatra,
Nitimala etc. and this has now become
essential and normal administrative technic
in modern countries. The only limitation in
issuing such Nitimala or Nirdeshika is that
by such Nitimala or Nirdeshika, the
government cannot curtail the rights of any
citizen which is already granted in his/her
favour either by the Constitution or by law or
by any other legal instruments.

Therefore, in the facts and circumstances of
the present cases, the petitioners have failed
to show that either the Constitution or any
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act of parliament or any delegated legislation
of this Country has given them any right to
get involved in coaching business. Rather, it
has become evident from the above referred
delegated legislations that in fact they have
been prohibited by the law of the land from
getting involved in coaching business. Thus,
in so far as the said Nitimala is concerned,
since the same has not curtailed any rights of
the petitioners guaranteed either by the
constitution or any law, it cannot be knocked
down by this Court. Rather, it should be
protected by this Court as it is the
supplemental instrument to the already
existing laws of the land. In this regard, the
decisions of Indian Supreme Court in
Bennett Coleman Co. v. Union of India, AIR
1973 SC 106, Bishamber Daval Chandra
Mohan v State of UP, AIR 1982 SC -33 and
Distt. Collector, Chittoor v Chittor Disttt.
Groundnut Traders Assn, AIR 1989 SC 989
may be looked into as references. Therefore,
on this point of unconstitutionality and
unimplementablity of the said Nitimala of
2012, as argued by the learned advocates for
the petitioners, we find no substance.

Therefore, it cannot be denied that when the
teachers get involved themselves in coaching
business, which is prohibited by law, they
are disobeying the direction of law and they
know it fully that such disobedience might
cause injury to the students or their guardians
in that by such engagement they are utilizing
their resources, potentials and capabilities in
such coaching centers rather than using them
in the class rooms. Therefore, this Court is of
the view that, since this provision under
Section 166 of the Penal Code has been
incorporated in the Schedule to the Dudak
Act, 2004, Dudak thinly had technical
jurisdiction to enquire into the allegations as
published in the news paper regarding the
involvement of teachers in the coaching
business. However, this thin and technical
jurisdiction is only confined to the teachers
of government colleges and schools and not
to the teachers of non-government schools
and colleges.

Though we are saying that technically Dudak
had jurisdiction to enquire into the said




Cases of the High Court Division

SI.
No.

Name of the Parties
and Citation

Key Word

Short Ratio

matters, we are of the view that Dudak
should have priority list as to which offences
should get priority in their such enquiry and
investigation when it is repeatedly reported
in newspapers that Dudak does not have
enough resources and logistic supports. We
are of the view that leaving behind serious
allegations of corruptions in National Banks,
Customs Houses, Ports, Court Premises,
Government Offices, Land Offices, etc.
Dudak should not have inquired into the
mere involvement of some teachers in
coaching business relying on a newspaper
report. When there are some other serious
reports of corruption in the country, it does
not also look well when Dudak shows such
importance to some basically disciplinary
matters when teachers of government schools
are not attending classes on time. These
apparently disciplinary issues should be kept
at the bottom of Dudak’s priority list in
particular when almost each and every
institution of this country is now suffering
from huge corruption being committed by its
employees and staffs. Though by engaging in
coaching businesses the said teachers have
disobeyed the direction of law, but it cannot
be said that they have committed any
‘corruption’ as we understand the term in its
general and common parlance. Therefore, we
are of the view that, though thinly and
technically Dudak had jurisdiction to enquire
into the matters as published in the
newspaper as regards involvement of the
government teachers in coaching business,
they should not have conducted such enquiry
at all. Such enquires should have been done
by the education directorate of the
government or the concerned ministry itself.

19.

Mrs. Mohua Ali

-Versus-
The State and another

(Md. Nazrul Islam
Talukder, J.)

12 SCOB [2019] HCD
294

Criminal Law
Amendment Act,
1958, Money
Laundering
Protirodh
2012,Durnity
Daman
Commission,
Corruption,  The
Code of Criminal
Procedure.

Ain,

It may be mentioned that the names of the
accused-petitioners are not mentioned in the
FIR but the investigation officer after
holding investigation having found prima
facie case submitted charge-sheet against
them. It may be noted that the money
laundering offences are non-violent crimes
which are wusually committed in the
commercial and financial institutions for
financial gain. Sometimes it is very difficult
to prosecute against the money laundering
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offenders because they resort to sophisticated
means and techniques to conceal their
activities through a series of complex
transactions. In view of above situation, non-
disclosure of the names of the accused-
petitioners in the 161 statements of the
witnesses does not mean that they are not at
all involved in the commission of money
laundering offences.

20.

Md. Nasir Mia
-Versus-
The State.

(Md. Shohrowardi, J.)

12 SCOB [2019] HCD
309

Application
Section 561A
the Code
Criminal
Procedure, 1898.

of
of
of

On a careful reading of the provision of
section 561A of the Code of Criminal
Procedure it is found that by inserting
section 561A in the Code the legislature did
not confer any new power to the Court to
bypass or override any other statutory
provision and this Court is not legally
authorized to assess the evidence like an
appellate court. On perusal of the evidence if
this Court finds that there is no legal
evidence to connect the convict with the
charge framed against him then this Court to
secure the ends of justice is competent to
quash the judgment and order of conviction
and sentence passed by the trial Court. If
there is sufficient evidence against the
convict it would not be just and proper to
exercise its jurisdiction to quash the
judgment and order of conviction and
sentence passed by the trial Court.
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Dismissed from service, termination simpliciter;

The orders of termination were not termination simpliciter. Consequently, this is the
outcome of arbitrary exercise of power in a malafide way and as such, the High Court
Division was justified in making the Rule absolute declaring the orders of termination
to have been passed without lawful authority and to be of no legal effect.

There was an inquiry about the appointment of the writ-petitioner and pursuant to the
said inquiry, the writ-petitioner were terminated from service. Therefore, it cannot be
said that the writ-petitioner were terminated from service and in fact, they were
dismissed from service in the garb of termination.

JUDGMENT
SYED MAHMUD HOSSAIN, C. J:

1. All the appeals, by leave, are directed against the judgment and order dated 15.05.2014
passed by the High Court Division in Writ Petition Nos.1755, 1756, 1758, 1759, 1760, 1763,
1764, 1765, 1766, 1767, 1768, 1769, 1770, 1771, 1797, 1798 of 2008 making all the Rules
absolute with direction.

2. All the civil appeals have been heard together and are being disposed of by this
common judgment as they do involve common questions of laws and facts.

3. The facts, leading to the filing of all the appeals, in a nutshell, are:

All the writ-petitioners were serving in different clerical posts as Senior Clerk, MLSS,
LDA-cum-Typist, Bearer, Typist, Assistant Clerk, Office Assistant etc. At the Zia
Fertilizer Company Limited (hereinafter referred to as ZFCL) for several years on daily
basis. The writ-petitioners applied to the ZFCL authority to appoint them permanently in
the vacant posts. On consideration of their quality of service and sound performance, the
authority by Memo No.ZFCL/Proshason/ LSA/7(a)/1607 dated 09.10.2006 sent a
proposal to the Chief of Bangladesh Chemical Industries Corporation (BCIC), which is
the controlling authority of ZFCL seeking approval under Article 13(5) of the Bangladesh
Chemical Industries Enterprise (Nationalization) Order, 1972 (P. O. 27 of 1972) for the
permanent appointment of the writ-petitioners against vacant posts at ZFCL. It has been
further stated in the said letter that “orT e fae Ffcca Srawdley S @oCed | 7 ==
7 IZF IG FAF #AS SIS FASS BIFATS WA T FIW S 04 v oael @ TorT e
TR | OIS GO eIl (=6 wien FN W I +ied 7 It is further stated that as a
regular practice vacant posts at the ZFCL are generally filled in by regular appointment
from daily basis workers, who possess required qualifications.

4. In response to the aforesaid letter dated 09.10.2006 seeking approval under Article
13(5) of the Bangladesh Chemical Industries Enterprise (Nationalization) Order, 1972 (P. O.
27 of 1972) for permanent appointment of the writ-petitioners, the Deputy Employee Chief
on behalf of the Employee Chief vide Memo No.BCIC/Niog-3/ZFCL-6/45 dated 05.02.2007
intimated the Managing Director of ZFCL about the approval of BCIC for permanent
appointment of the writ-petitioners at ZFCL subject to approval of the ZFCL. In the letter it
was clearly stated that ¢ SAHITAT 05.50.200b T SRR @ TR-TTCAFHII/2IT/GeTG749/a(9)/Svoq
ER 93.05.2009 T ORI @ R--THTCAFHIGT/2T/ TG/ 555 /855¢ /90050 T (@AfFFTS QN ATHR
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5. After getting formal approval from the Bangladesh Chemical Industries Corporation,
ZFCL Authority vide Memo dated 06.02.2007 issued appointment letter to the writ-
petitioners and after getting the said appointment letters the writ-petitioners joined in their
posts and started serving the authority to the satisfaction of all concerned. It is stated that
there is no allegation from any quarter against the writ-petitioners’ service or their efficiency.
Thereafter, suddenly by letter dated 29.11.2007, the Senior Assistant Secretary of the
Ministry of Industries, informed the Chairman of the Bangladesh Chemical Industries
Corporation that a newspaper article showed that there were certain irregularities in the
appointment of 19 employees at ZFCL and that the writ-petitioners having been found
unsuitable for the post, their services should be terminated. On receipt of the aforesaid Memo
dated 29.11.2007, Bangladesh Chemical Industries Corporation by letter dated 05.12.2007
informed ZFCL to terminate the Service of the writ-petitioners at once. The ZFCL Authority
as per direction of writ-respondent No.2, thereafter, by the impugned letter dated 11.12.2007
informed the writ-petitioners that their services were terminated and they would be entitled to
one month’s pay in lieu of any prior notice.

6. Being aggrieved by and dissatisfied with the impugned letters dated 11.12.2007
(Annexure-B) issued by writ-respondent No.3 under the signature of writ-respondent No.5,
the writ-petitioners filed the writ petitions before the High Court Division and obtained Rules
Nisi in the above writ petitions.

7. Writ-respondent Nos.2 and 5 contested the Rules by filing affidavit-in-opposition
controverting the material statements made in the writ petitions. Their case, in short, is that
the writ-petitioners were appointed on purely temporary and ad-hoc basis and the same was
mentioned in their appointment letters. The petitioners joined their services accepting the said
terms and conditions as stated in the appointment letters and the employer had every right to
terminate their services without assigning any reason and this is also the case as per provision
of Bangladesh Labour Law,2006. It has been further stated that since the appointment of the
writ-petitioners were irregular, they were legally terminated as per instruction made by the
Ministry of Industry in terms of clause-3 of the appointment letter and that the writ-
petitioners cannot have any grievance against the same. It has been further stated that as per
P. O. 27 of 1972, the concerned Ministry has supervisory and controlling authority over
BCIC and ZFCL and as such, ZFCL is bound to carry out the instructions of the Ministry as
well as Bangladesh Chemical Industries Corporation. It has been further stated that the writ-
petitioners’ services have been terminated in accordance with the provision of law and that
the impugned orders of termination are nothing but termination simpliciter and hence the
writ-petitioners cannot have any grievance against the same and that the Rules are liable to be
discharged.

8. The learned Judges of the High Court Division, upon hearing the Rules, by the
impugned judgment and order dated 15.05.2014, made the Rules absolute with direction.

9. Feeling aggrieved by and dissatisfied with judgment and order passed by the High
Court Division, the writ-respondents as the leave-petitioners have filed Civil Petition for
Leave to Appeal Nos.3028-3043 of 2014 before this Division, in which, leave was granted on
19.02.2015, resulting in Civil Appeal Nos.96-111 of 2015.
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10. Mr. Tofailure Rahman, learned Senior Advocate, appearing on behalf of the
appellants in all the civil appeals, submits that according to term and condition No.3 of the
appointment letter, the writ-petitioner-respondents were terminated from service and as such,
the termination in question is mere termination simpliciter and not a stigma and that the High
Court Division taking into consideration some extraneous matter held that the orders of
termination were arbitrary and malafide and as such, the impugned judgment should be set
aside. He further submits that according to clause (2) of Article 11 of P.O. No.27 of 1972, the
Board shall be subject to the superintendence and control of the Government and shall be
guided, in discharge of its functions, by such general or special instruction as may, from time
to time, be given to it by the Government and as such, the writ-petitioner-respondents were
rightly terminated as per instruction of the concerned Ministry and as such, no interference is
called for.

11. In support of his submissions, the learned Senior Advocate relied on the case of
Secretary, EPIDC vs. Md. Serajul Haque, (1970) 22 DLR (SC)284.

12. Mr. A. F. Hasan Ariff, learned Senior Advocate, appearing on behalf of the
respondents of all the civil appeals, on the other hand, submits that the instant orders of
terminations were not termination simpliciter and in fact, the writ-petitioner-respondents had
been dismissed from their service in the garb of termination and as such, the High Court
Division was justified in making the Rules absolute.

13. We have considered the submissions of the learned Counsel of both the sides, perused
the impugned judgment and the materials on record.

14. Admittedly, the writ-petitioners were appointed to the vacant posts at Zia Fertilizer
Company Limited (ZFCL) as per recommendation of ZFCL authority. On consideration of
their long standing service, the Bangladesh Chemical Industries Corporation at its discretion
considered the recommendation of ZFCL and approved the appointment of the writ-
petitioners to the respective posts. The writ-petitioners joined those posts and continued to
work without any complaint from any quarter. It appears that suddenly the Ministry of
Industries by its letter dated 29.11.2007 issued by the Senior Assistant Secretary informed the
Bangladesh Chemical Industries Corporation that the writ-petitioners were not fit for the job
against which, they were appointed and consequently, they were liable to be terminated.

15. For better appreciation, the letter dated 29.11.2007 is produced below:
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16. The aforesaid letter reveals that inquiries against some other officers of Bangladesh
Chemical Industries Corporation indicated that the writ-petitioners were not fit for the job
and as such, they should be terminated. There is nothing on record to show that during the
course of inquiry held at the instance of the Ministry, the writ-petitioners were heard and they
were allowed to defend their case. There is no doubt that the Government in the Ministry of
Industries is the controlling authority of ZFCL but it cannot direct BCIC to remove
employees of ZFCL, who were appointed by the proper authority.

17. In this connection, clause (1) and (2) of Article 11 of the Bangladesh Industrial
Enterprises (Nationalisation) Order,1972 is quoted below:

“11.(1) The general direction and administration of the affairs and business of a

corporation shall vest in a Board of Directors which may exercise all powers and do all

acts and things which may be exercised or done by the Corporation.

(2) The Board shall be subject to the superintendence and control of the Government and
shall be guided, in the discharge of its functions, by such general or special instruction as
may, from time to time, be given to it by the Government.”

18. Clause (1) of Article 11 provides that general direction and administration of the
affairs of the business of a corporation shall vest in a Board of Directors, which may exercise
all powers and do all acts and things, which may be exercised or done by the Corporation.

19. Clause (2) of Article 11 provides that the Board shall be subject to the
superintendence and control of the Government and shall be guided, in the discharge of its
functions, by such general or special instruction as may, from time to time, be given to it by
the Government.

20. For harmonious construction, both clause (1) and (2) must be read together.
Consideration of clause (2) in isolation without considering the other clause cannot give a
harmonious interpretation. If the Ministry dictates the Corporation in all matters then the
purpose of clause (1) of Article 11 will become nugatory. There is, of course, no doubt that
the Ministry has the control and superintendence over the Corporation but the Ministry
cannot interfere in its internal management without concurrence of the Board of Directors.
Therefore, the letter dated 29.11.2007 issued by the Senior Assistant Secretary of the
Ministry of Industry was malafide exercise of power. The concerned authority of ZFCL
recommended the appointment of the writ-petitioners to Bangladesh Chemical Industries
Corporation which after considering everything recommended the absorption of the writ-
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petitioners against the vacant posts. After that, the writ-petitioners were appointed to the said
posts and no complaint was made by the Company about their performance. For the reasons
best known to the Ministry, it instructed the Corporation to terminate the writ-petitioners’
job. Therefore, the orders of termination were not termination simpliciter. Consequently, this
is the outcome of arbitrary exercise of power in a malafide way and as such, the High Court
Division was justified in making the Rule absolute declaring the orders of termination to have
been passed without lawful authority and to be of no legal effect.

21. Mr. Tofailue Rahman, learned Senior Advocate, appearing on behalf of the appellants
of all the civil appeals, relied on the case of Secretary, EPIDC vs. Md. Serajul Haque
(1970)22 DLR (SC)284 where the orders of termination do not at all contain any charge or
stigma against the respondents. By these orders, their services were terminated with an offer
of 1 month’s pay in lieu of notice on the sole ground that their services were no longer
required by the Corporation. These orders cannot, therefore, be regarded as orders
terminating the services of the respondents by way of penalty.

22. In the case in hand, at the instruction of the Ministry of Industries, the Corporation
initiated inquiry against some officials of the Corporation and subsequently pursuant to the
letter dated 29.11.2007 of the Ministry, the services of the writ-petitioners were terminated.
Therefore, the termination in the instant case is not a termination simpliciter and as such, the
case cited by the learned Senior Advocate for the respondents has no manner of application.

23. In the case of The Chartered Bank, Mombay, vs. The Chartered Bank Employees’
Union and another AIR 1960 (SC)919, it has been held as under:

e The form of the order of termination is not conclusive of the true nature of
the order, for it is possible that the form may be merely a camouflage for an order of
dismissal for misconduct. It is therefore always open to the tribunal to go behind the
form and look at the substance; and if it comes to the conclusion, for example, that
though in form the order amounts to termination simpliciter it in reality cloaks a
dismissal for misconduct it will be open to it to set it aside as a colourable exercise of
the power.”

24. In order to arrive at a correct decision, the Court has the power to go behind order of
termination and may look to the cause underlining the dismissal.

25. Reliance may be placed on the case of Bangladesh Road Transport Corporation and
another vs. Md. Shahidullah (2002)54 DLR (AD)124, it has been held as under:

“It appears that the Corporation initially wanted to remove the respondent through a
proceeding and that having failed, they wanted to take action for compulsory
retirement under Regulation 55(2) of Service Regulations,1990 and that also having
failed his service was terminated. As a matter of fact from the materials on record, the
learned Judges of the High Court Division correctly held that in the present case, it
was punishment/dismissal in the garb of termination and consequently set aside the
order of termination.”

26. Reliance may be placed on the case of Parjatan Corporation vs. Md. Ali Hossain and
another, (2013) 65 DLR (AD)158 wherein it has been held that the impugned letter of
termination passed against the petitioner of this case though appears to be a termination
simpliciter, but in fact, it is not. The petitioner was dismissed from his service in the garb of
termination by resorting to regulation 50(2) of the Employees Service Regulations,1990.
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27. The principle expounded in the case referred to above also applies to the facts and
circumstances of the present case as the letter dated 29.11.2007 reveals that there was an
inquiry about the appointment of the writ-petitioner-respondents and pursuant to the said
inquiry, the writ-petitioner-respondents were terminated from service by the letter dated
11.12.2007. Therefore, it cannot be said that the writ-petitioner-respondents were terminated
from service and in fact, they were dismissed from service in the garb of termination.

28. In the light of the findings made before, we do not find any substance in these
appeals. Accordingly, all the appeals are dismissed without any order as to costs.
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Authority of the Executive Committee of the Orphanage to deal with property;

The Management/Executive Committee of the Orphanage had no authority to deal with
the land other than for the purpose stipulated in the indentures. Those persons at the
helm of the affairs of the Orphanage could not arrogate to themselves the authority to
transfer the title in the property, which they themselves did not have. The Orphanage
was given the property on a short term lease, which was apparent from the lease deeds.
As long as these lease deeds existed and as long as the terms were not altered by the
executant of the deeds none had the authority to deal with the land other than the
purpose for which the lease was granted.

JUDGEMENT
Muhammad Imman Ali, J:

1. These petitions for leave to appeal have been filed against the judgement and order
dated 17.09.2018 passed by the High Court Division in Writ Petition No.1940 of 2013 which
was heard along with Writ Petition No.6974 of 2013 making the Rule Nisi absolute.

2. The facts relevant for disposal of these civil petitions for leave to appeal are as follows:
In_Writ Petition No.1940 of 2013: a Rule Nisi was issued calling upon the writ-
respondents to show cause as to why failure of the writ-respondents to protect the
property of Sir Salimuallah Muslim Orphanage (the Orphanage) and their failure to
prevent the illegal transfer of the land in question to Concord Limited a real estate
company (of which writ-respondent No.16 is the Managing Director) under the
influence of the committee members of the Orphanage should not be declared to be
without lawful authority and of no legal effect and further to show cause as to why the
writ-respondents should not be directed to protect and maintain the property of the
Orphanage in accordance with the purpose of the lease agreements signed by the then
Government vide Annexure A, A-l, A-2, A-3. There was also an ad-interim order of
direction upon writ-respondents Nos.13-17 to maintain status-quo in respect of the
position of the entire land covered within the area of the Orphanage.
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In Writ Petition No.6974 of 2013: a Rule Nisi was issued calling upon the writ-
respondents to show cause as to why failure of the writ-respondents in implementing
the recommendation of the investigation committee dated 10.04.2013 should not be
declared to be without lawful authority and was of no legal effect and accordingly,
why writ-respondents Nos.1 and 2 should not be directed to implement the
recommendation made under Memo No0.41.00.0000.005.003.2012 dated 10.04.2013.

The facts of Writ Petition No.1940 of 2013:

The writ-petitioners grew up as orphans in the Orphanage and were studying in
different colleges. From their childhood, the writ-petitioners were directly involved
with the interest of the Orphanage. They tried to stop the illegal transfer of the
property of the Orphanage by raising their voice. They were waiting to get result, but
due to interference of the influential people of the executive committee, it was not
possible to protect the property of the Orphanage. Though several times initiative was
taken and a committee was formed, but finally nothing could be done to recover the
land. Even no investigation could proceed due to interference of the influential group
of people. Being conscious citizens, they challenged the illegal acts of the influential
persons, who upon violating the provisions of law transferred the land of the
Orphanage for their personal gain and as such, for the interest of the orphans as well
as of the writ- petitioners and for the benefit of the helpless citizens of the country and
in order to establish the rule of law, the writ-petitioners moved this Public Interest
Litigation (PIL) before the High Court Division under article 102 of the Constitution
along with the prayer for direction upon the writ-respondents to take necessary
measures as per article 31 of the Constitution to protect the property of the
Orphanage. Late Nawab Sir Salimullah established the Orphanage under the name Sir
Salimullah Mohamedan Orphanage Society in 1909 in Azimpur, Dhaka. A
constitution was adopted and an Executive Committee was constituted for the
Orphanage and subsequently, the constitution was amended. The purpose of setting
up the said Orphanage was to look after the orphans of the society and to give them
education to lead their life properly with the financial support of the said organisation.
Subsequently, the then Government of India decided to give patronage to the said
orphanage and accordingly, on 27.07.1915, 29.10.1929, 14.05.1931, 18.05.1934 and
07.09.1934, the then Collector of Dacca, on behalf of the State of India, granted year
to year lease of total 22 bighas land from different plots including Plot No.1014 of
sheet No.20 of Ward No.7 under Police Station-Azimpur, Dhaka to the Orphanage
Committee for its foundation and extensions respectively through indentures:
Annexures-A, A-1, A-2, A-3. The said indentures, amongst other conditions,
contained a condition that the said leased out lands could not be used for any other
purpose except for the purpose detailed in the indenture for the benefit of the
Orphanage.

3. The constitution of the Orphanage also contains a condition, like the terms and
conditions of the lease deeds, not to transfer any land of the orphanage by any of the
members of the executive committee without the approval of 2/3 of the members of the
general committee.

4. But by violating all the conditions of the lease deeds of the Government as well as the
constitution, some members of the Executive Committee signed an agreement on 22.07.2003
with Concord Real Estate Limited (the Developer) (writ-respondent No.16) for construction
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of a Multi-storied Commercial-cum-Residential Building on 40 (forty) Kathas land of the
Orphanage. According to the terms of the said agreement writ-respondent No.16 would get
65% of the said multistoried building and the remaining 35% would go to the Developer.
Subsequently, on 13.04.2004, some amendments were made in the said agreement which
allowed writ-respondent No.16 to own and sell 70 % of the said building. Thereafter, the
President and Honorary Secretary of the Executive Committee (writ-respondent Nos.15 and
17 respectively) executed a Power of Attorney nominating writ-respondent No.16 to do the
needfull to carry out the works to that effect. With regard to the irregularities and illegalities
about the property of the Orphanage, some news items were published in different media. On
the basis of such media report, the Director General, Department of Social Welfare, formed
an inquiry committee to enquire, about the matter and submit a report. On 29.11.2007, after
completion of the enquiry, the committee submitted a report to the authority stating that some
members of the committee of the Orphanage by violating the terms, condition, rules and
regulations have entered into an agreement by which they transferred the land of the
Orphanage in favour of writ-respondent No.16, although there was no scope for anyone to
transfer the property of the Orphanage. Despite the said specific report no step was taken by
the authority to protect the property of the Orphanage. Rather, the influential and
vested/interested group managed to stop the authority from taking further action against the
illegal transfer of the property. Some influential members, including writ-respondent Nos.15
and 17, of the executive committee of the Orphanage, who were responsible to protect the
interest of the Orphanage, by way of taking some financial benefit acted against the interest
of the Orphanage by executing the said deed for construction of the said multistoried
commercial-cum-residential building on the land measuring 40 kathas in favour of writ-
respondent No.16.

5. Thereafter, on the basis of the application submitted by the students of the Orphanage
dated 21.11.2012, the Director General, Social Welfare Department formed another enquiry
committee who fixed 28.11.2012 for holding enquiry and accordingly notified all concerned.
Similarly, the Ministry of Social Welfare also formed an inquiry committee to hold
inquiry about the property and management of the Executive Committee of the Orphanage.
Thereafter, on 03.01.2013, the committee issued a letter to the Superintendent of the
Orphanage and requested him to be present, but subsequently no effective step was taken by
the authority concerned. Several news items were published in the daily newspapers on
different dates under different headlines. The writ-petitioners upon going through the said
news items felt aggrieved about the inaction of the writ-respondents in protecting the
properties of the Orphanage along with some other allegations therewith, and issued a notice
demanding justice upon the writ-respondents through their learned Advocate, but in vain.
Thus, finding no other alternative, they filed the instant writ petition and obtained the present
Rule Nisi.

6. The writ-petitioners filed a supplementary affidavit by annexing some relevant papers
and documents which are also vital for disposal of the instant Rule. The papers and
documents contain the 1% Lease Deed No.1919 dated 27.07.1915 by which the Orphanage
was set up and presently situated; the 68™ Annual Report of the Orphanage, published in
1978 which contains the history of the Orphanage, including when and how the land
belonging to the Orphanage were granted. It was stated that in the Government records the
land in question was marked as belonging to the Government and this statement was admitted
by writ-respondent No.7 in his affidavit-in-opposition dated 22.06.2015. While the order of
status-quo was granted by the High Court Division, one Mr. Sameer Kanti Datta, Deputy
Project Manager of writ-respondent No.16 (the Developer) led about 40 persons, who
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claimed to be the flat purchasers from writ-respondent No.16, to forcibly enter into the
disputed land, for which the police had to be called, who dispersed the unruly mob. A
General Diary No.1295 dated 22.06.2015 was lodged with the Lalbag Police Station. The
said incident was also published in the Daily Prothom Alo on 23.06.2015.

7. The writ-petitioners filed another supplementary affidavit annexing the combined Zarip
Map with the Government regarding the land of S.A. Plot No.9, 1004, 1013, R.S. Plot
Nos.615, 1241, 1242 and City Zarip Plot No.1002. From the said combined Zarip Map it was
clear that writ-respondent Nos.15 and 17 illegally transferred the land to writ-respondent
No.16, which was situated in the main part of the Orphanage which was obtained by the
second lease deed (1* extension) being Deed No.1560 dated 29.10.1929 from the Khas
Mohal land, sanctioned by the Government vide letter No.2713 dated 27.11.1927.

8. When the Rule Nisi was ready for hearing, Mr. Asaduzzaman Siddique, on behalf of
Human Rights and Peace for Bangladesh (HRPB), filed an application for impleading his
organization as writ-petitioner No.5 in the Rule Nisi. After considering the application and
for effective assistance to the Court for disposal of the Rule Nisi, his application for addition
of party was allowed vide order dated 16.06.2015. Accordingly, he was made co-petitioner
No.5 who relied upon the facts and circumstances of other petitioners of Writ Petition
No.1940 of 2013 and made submissions accordingly.

9. Writ-respondent Nos.1, 2 and 8 in one set; writ-respondent No.7 in another set, writ-
respondent Nos.15 and 17 as the 3" set and writ-respondent No.16 as the 4™ set contested the
Rule Nisi contending, inter alia, that after publication of the news items in different
newspapers about the illegal transfer of land of the Orphanage by the then Executive
Committee, to writ-respondent No.16, a meeting was held on 01.11.2007 in the Ministry of
Social Welfare, Bangladesh Secretariat, Dhaka whereupon it was decided that the matter
should be investigated. Accordingly, a high level investigating committee comprising three
members was constituted under section 9 of The Voluntary Social Welfare Agencies
(Registration and Control) Ordinance, 1961(the Ordinance, 1961). After conclusion of the
investigation, the said committee submitted a report holding that the allegations were correct
and the executive committee violated the constitution of the Orphanage, the provisions of the
Ordinance, 1961 and Order of 1962 and accordingly made some recommendations. Pursuant
to which the then Executive Committee of the Orphanage was suspended and a five member
Managing Committee was constituted to run the Orphanage and to hold election to elect the
new Executive Committee and to operate the institution. It was further decided that the
elected Executive Committee would take necessary steps against all the illegal acts of the
suspended Executive Committee. But the elected committee did not take any step against the
illegalities of the suspended Executive Committee nor took any step to recover the illegally
transferred land of the Orphanage. According to the decision of the Ministry of Social
Welfare, and letter No.7@%/zifos13/af&e-29/0a->aq dated 20.05.2009 and the recommendation
of the Anti-Corruption Commission vide Memo No.W@&#/:a-200b (T3 € TWe-3/61F/u0 dated
22.04.2008, Md. Abu Siddik Bhuiyan, District Social Welfare Officer, Dhaka filed a criminal
case against the suspended Executive Committee before the Court of the Chief Metropolitan
Magistrate, Dhaka. According to the constitution of the Orphanage, the elected committee
with the help of the general members of the organisation directly controlled the supervisory
power about all the moveable and immoveable properties of the Orphanage. On 28.02.2013,
the Deputy Director, District Social Welfare Office, issued letter No.8d.033%000.000.
QW.o5R(0d) dowry to the General Secretary of the Orphanage (writ-respondent No.15)
requesting him to take appropriate and effective steps about the demand of justice notice
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issued by the learned Advocate for the writ-petitioners. By letter dated 11.03.2013, the
Secretary of Sir Salimuallah Muslim Orphanage (writ-respondent No.15), informed the
Deputy Director, District Social Welfare Office that they had taken necessary steps about the
Demand Justice Notice issued by the learned Advocate for the writ-petitioners.

10. It was stated that the present elected Executive Committee was responsible to
maintain, run and protect the Orphanage including protecting the movable and immovable
properties of the Orphanage. As such, since the previous Executive Committee illegally
transferred the land of the Orphanage, the present committee was bound to explain and
recover the same. It was not the responsibility of the Department of the Social Welfare
Ministry.

11. On 04.06.2013, a letter was issued by the Ministry of Social Welfare to the Deputy
Commissioner, Dhaka vide letter No.41.01.000.046.24.043. 13-259 directing him to take
necessary steps according to the investigation report and recommendations dated 10.04.2013
against the corruption and mismanagement related to the movable and immovable property of
the Orphanage. Accordingly with a view to take necessary steps, a letter was issued by the
Ministry of Social Welfare to the Deputy Commissioner, Dhaka vide letter
No0.41.01.0000.046.24.043.13-259 to that effect and constituted a committee comprising five
members and the working of that committee was still running. So article 21 of the
constitution was followed properly along with other statements therewith.

12. Respondent No.12 herein, the Deputy Commissioner, Dhaka (writ-respondent No.7)
further contended, inter alia, that the property of Sir Salimuallah Muslim Orphanage is
situated on S.A. Plot Nos.9, 1004, 1013 and 1014 measuring an area of 3.3288 acres land
under 'Khasmahal' Touzi. The land in question was leased out to Sir Salimuallah Muslim
Orphanage by the then Deputy Commissioner, Dhaka, on a nominal salami of taka 1 (one)
only and the possession of the land was delivered to the Orphanage authority. In the R.S.
record, the land was recorded as "Khas" land. City Zarip was also prepared in the name of the
Deputy Commissioner, Dhaka as "Khas land". Thus the orphanage authority had no power to
transfer a portion of the land to the Developer. Thus the transfer was illegal as the land of
S.A. Plot Nos.9, 1004, 1013 and 1014 was recorded in the name of the Deputy
Commissioner, Dhaka as khas land and the Orphanage was simply a lessee. Writ-respondent
No.7 also filed an affidavit-in-reply to the aftidavit-in-opposition of writ-respondent No.16
and contended that on 01.10.2013, writ-respondent No.16, Concord Condominium Limited,
filed a supplementary affidavit-in-opposition annexing a letter of the office of writ-
respondent No.7 dated 05.01.2004 (Annexure-"1") which on examination and on consultation
of the office records was found to be not genuine. The office of writ-respondent No.7 did not
issue any such letter, rather annexure-"1" was created by writ-respondent No.16 for its own
interest. The said annexure was fake and managed with a view to grab the land of the
Orphanage.

13. Writ-respondent Nos.15 and 17contended that the allegations of the writ-petitioners
were not true and they had no locus standi to file the instant writ petition though the writ-
petitioners were residents of the said Orphanage, now they were no more residents as they
passed out and left the Orphanage. They were more than 18 years, thus writ-petitioner Nos.1-
4 were not connected with the said Orphanage anymore. As such, they had no locus standi to
file the instant writ petition. The Executive Committee of the Orphanage was entitled to take
decision for betterment of the orphans as well as the Orphanage. Since the Orphanage had no
permanent source of income, writ-respondent Nos.15 and 17 took necessary steps to arrange
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a permanent source of income for the Orphanage. Accordingly, for the betterment of the
orphans of the said Orphanage, the agreement was executed on 22.07.2003 for the benefit of
the Orphanage. The Orphanage had no money of its own to construct the building which
could permanently provide huge income every month upon letting out the same to different
persons. On the execution of the agreement with writ-respondent No.16, the orphanage
initially earned taka 30,00,000.00 apart from owning a portion of the building after the
construction was complete. Respondent Nos.15 and 17 along with other members of the
executive committee, first took over the charge of the Orphanage vide Memo No0.2706(6)/09
dated 05.11.2009 issued by the registering authority of the Department of Social Welfare.
After taking over the charge, the Executive Committee of writ-respondent Nos.15 and 17
created pressure upon the Developer (writ-respondent No.16) to enhance the share of the
Orphanage. Accordingly another supplementary deed of agreement was executed by writ-
respondent Nos.15 and 17 and the Developer, Concord Limited, where the share of the
Orphanage was enhanced to additional 03% of the commercial space and 08% of the total
residential spaces and also realised taka 50,00,000.00 (fifty lac) only in cash in addition to
earlier amount of taka 30,00,000.00 (taka thirty lac) only and also added the saving clauses to
its agreement. The supplementary agreement was annexed as Annexure-1. The writ-
respondents did not transfer any land to the developer. On the basis of some incorrect news
published in some of the daily newspapers, the writ-petitioners filed the instant writ petitions
falsely.

14. It was further stated that in 2007, during the Caretaker Government, a high power
committee was constituted, headed by Ms. Giti Ara Safia Chowdhury, the then Advisor in
charge of Ministry of Social Welfare wherein writ-respondent No.7 was a member. In a
meeting of the said committee, the then Additional Deputy Commissioner (Revenue), Dhaka
representing writ-respondent No.7 stated that the land in question had already vested upon the
Orphanage by way of permanent settlement and as such, the authority of the Orphanage had
all power to own and manage the land which was vested upon the Orphanage. Accordingly,
the authority of the orphanage concerned, in pursuance of the rules, entered into such deeds
of agreement and power of attorney with writ-respondent No.16. A letter dated 05.01.2004
(annexure-1) issued by the office of writ-respondent No.7 and the resolution dated
01.11.2007 (annexure-7) if read together, it would be easily construed that the statements
made in paragraph No.4 of the writ petition were false and the investigation report in question
was concocted.

15. Writ-respondent No.16 (Managing Director of the Developer Company) also
contended by filing an affidavit-in-opposition that writ-respondent No.16 was not personally
liable for any act done in the capacity of Managing Director of the Concord Condominium
Limited, a company registered under Companies Act, 1994. The Orphanage which was not a
party in the instant writ petition, was neither a statutory body nor it could be said to be a
Government authority against whom judicial review would be maintainable. The writ-
petitioners purported to challenge the legality of the contract dated 22.07.2003 entered into
between two private parties, the Orphanage and the Concord Condominium Limited to
develop a private property belonging to the Orphanage which was not amenable to writ
jurisdiction and as such, the writ petition was not maintainable. The subject matter of the writ
petition involving a private contract entered into between two private parties writ-respondent
Nos.1-10 and 12 had no connection with the said private contract dated 22.07.2003. The writ-
petitioners made them parties just to invoke the writ jurisdiction with a mala fide intention to
by-pass the civil jurisdiction as they knew that they had no factual as well as legal basis in
support of their contentions. The Orphanage being the perpetual lease holder of the
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contracted property, it required no permission from any authority to sell or change the nature
and character of the property, especially when the steps were taken to enhance the income of
the orphanage smoothly. The Executive Committee of the Orphanage being empowered
under Part ‘Tha’ Clause 2 Ka of its constitution took resolution to deploy writ-respondent
No.16 as the developer for developing its property to enhance the funds of the Orphanage.
Subsequently, the General Body of the Orphanage proposed to enhance the share of the
Orphanage in the developed property which was accepted by writ-respondent No.16. The
Orphanage sought an amendment of the agreement dated 22.07.2003 vide letters dated
20.10.2011 and 22.09.2011, thereafter both parties entered into the amendment agreement on
27.10.2011. Writ-respondent No.16 was carrying on the construction work for the last 10
(ten) years and within that period, nobody had ever raised any question as to the legality of
the project or the contract dated 22.07.2003. The structural construction work had already
been completed. The interior decoration work was in progress now. Being empowered vide
the aforesaid development contracts and the power of attorney executed thereunder most of
the spaces/shops/flats of the developed property had already been transferred to third parties.
The contract dated 22.07.2003 was not in any way an illegal or void/voidable contract; the
contract was legal and valid. The writ-petitioners had no locus standi to file the instant writ
petition. Since by now long time elapsed after entering into the contract dated 22.07.2003
writ-respondent No.16 and other third party transferees acquired legal and vested rights over
the contractual property under part ‘Tha’ of clause 2Ka of its constitution.

16. The facts of Writ Petition No0.6974 of 2013:

In addition to the similar facts and circumstances as stated in Writ Petition No.1940 of
2013, the writ-petitioner in Writ Petition No0.6974 of 2013 stated that for the purpose of
establishment and running of Sir Salimullah Muslim Orphanage, the then Government of
India granted five lease deeds wherein the orphanage was set up and run uninterruptedly.
Recently when the Executive Committee entered into such agreement with writ-respondent
No.16 the residents of the Orphanage submitted several applications to the writ-respondents
to take steps against the illegality and requested to protect the property of the Orphanage. On
the basis of the application dated 21.11.2012 the Director, Social Welfare Department, of the
government of Bangladesh formed an inquiry committee. The date of the inquiry was fixed
on 28.11.2012. Similarly the Ministry of Social Welfare also formed an Investigation
Committee on 13.12.2012 to investigate about the property and management of the
Orphanage. Thereafter, on 03.01.2013 the committee issued a letter to the Superintendent of
the Orphanage and requested him to be present on 09.01.2013.

17. Thereafter, on 10™ April, 2013 the said Investigation Committee comprising (i)
Deputy Director (Current Charge), District Welfare Office, (ii) Deputy Director Institution-2,
Department of Social Welfare and (iii) Deputy Director (Institution) Ministry of Social
Welfare submitted the Investigation report.

18. The said investigation report pointed out the following problems;
"(a) 20 to 25 over aged boys are living in the Orphanage area and these over aged
students are involved in unsocial and immoral activities.

19. As per S.A survery it was recorded that the orphanage owns Plot No.48 Azimpur
Road, Mouja Lalbagh, Khatian No.15, Dag Nos.9, 10, 15, 146, 147 and 148 measuring up to
8.14 acres. But during the Metropolitan Survey no record has been made in the name of the
Orphanage, rather all the properties of the Orphanage are shown under the name of D.C,
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Dhaka (Khatian No.l, land-measuring 3.416 acres) and under the C & B Bangladesh
Government in Khatian No.1, Dag No.431 measuring up to 2.5640 acres.

20. The agreement entered into between the Governing Body of the Orphanage and
Concord Limited is against the interest of the Orphanage.

21. That the said investigation report also made certain recommendations for the purpose
of protecting the land of the Orphanage which are as follows:

To recover the landed properties of the Orphanage and file civil cases to rectify the
records.
To evict the over aged students who are living in the Orphanage.
To take steps to recover the properties which have been done away by the Governing
Body illegally.
To cancel the agreement with Concord Limited and recover its lost properties.
As a long term development plan transform the Orphanage into children village.
As the Governing Body has failed to carry out its duty properly, to suspend the
current Governing Body and appoint an Administrator.
To appoint an experienced lawyer to conduct the Writ Petition No.1940 of 2013
pending before the High Court Division of the Supreme Court of Bangladesh.”

22. In the meantime, several news items were published in the Daily Newspapers on
different dates under different headlines in respect of the illegalities surrounding the
Orphanage. The petitioner read the news items of the newspapers and felt very much
aggrieved about the inaction of the respondents to protect the leasehold property of the
Orphanage illegally transferred upon violating the provisions of lease deeds and the law. It
was reported in the newspaper that some of the influential persons are behind the scene.

23. After lapse of about two months when it was found that no step had been taken by the
respondents to protect the properties of the Orphanage, the writ-petitioner, on 03.06.2013,
wrote a letter to writ-respondent No.l and requested to take steps according to the
investigation report. But no step having been taken the writ-petitioners filed this writ petition
and obtained Rule Nisi for direction for implementation of the aforesaid recommendation.

24. Writ-respondent Nos.1, 2 and 4, Secretary, Ministry of Social Welfare, Director
General (DG) Department of Social Welfare, Director (Institution) Ministry of Social
Welfare appeared in the Rule Nisi by filing a joint supplementary affidavit-in-opposition
contending, inter alia, that they supported the Memo dated 10.04.2013 of respondent
No.l(Annexure-4) and pursuant to the recommendation of the investigation committee, writ-
respondent No.2, the Director General, Department of Social Welfare issued a show cause
notice on 09.09.2013 upon writ-respondent No.8, Nawabzada Khawaja Zaki Ahsanullah,
President, Executive Committee, Sir Salimullah Muslim Orphanage asking him to show
cause, within seven days, as to why the Executive Committee would not be suspended under
sections 9(1) and 9(2) of the Voluntary Social Welfare Agencies (Registration and Control)
Ordinance, 1961. But on receipt of the said show cause notice, writ-respondent No.8 instead
of replying to the same sent an application for time, on 22.09.2013 which was rejected.
Thereafter, writ-respondent No.2, considering the investigation report and the
recommendations dated 10.04.2013 (Annexure-4) temporarily suspended the Executive
Committee of Sir Salimullah Muslim Orphanage and appointed the Additional Deputy
Commissioner (General) Dhaka, as the Administrator of the said Orphanage, vide order
No0.41.01.0000.046.24. 036.13-88 dated 19.02.2014. It further stated that the Additional
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Deputy Commissioner (General), Dhaka, Md. Jasim Uddin has already taken over the charge
of the office of Sir Salimullah Muslim Orphanage as an Administrator and issued three letters
dated 03.03.2014, 13.03.2014 and 23.03.2014 to the Ex-President of the Executive
Committee, Nawabzada Khawaja Zaki Ahsanullah for making an inventory of the assets and
liabilities of the orphanage.

25. Writ-respondent No.7, the Deputy Commissioner, Dhaka appeared in the Rule Nisi
by filing an affidavit-in-opposition contending, inter alia, that more or less 17 acres land was
granted by lease in favour of purpose "Sir Salimullah Muslim Orphanage" with a condition
not to use the said land other than the purpose for which it was leased out. Writ-respondent
No.7 has come to know that some office bearers of the Sir Salimullah Muslim Orphanage by
violating the terms and conditions of those lease deeds illegally handed over more or less 40
kathas of land to the Concord Real Estate Company for construction of Multi- storied
Commercial and Residential Building. It was further stated that the case land is Government
Khas land, the District Magistrate, Dhaka has got the right to investigate the matter for such
transaction between the office bearers and the developer company accordingly appropriate
steps are being taken in accordance with law.

26. Writ-respondent Nos.8 and 9, Nawabzada Khawaja Zaki Ahsanuallah, the then
President, and Md. Anisur Rahman, the then Secretary, of the Executive Committee of the Sir
Salimullah Muslim Orphanage filed a joint affidavit-in-opposition denying all material
allegations of the petitioner. But they did not appear at the time of hearing of the Rule.

27. In due course, after hearing the parties, by the impugned judgement and order the said
Rules Nisi were made absolute. Hence, writ-respondent No.16 filed Civil Petition for Leave
to Appeal No.133 of 2017 before this Division. Against the same judgement and order, Civil
Petition for Leave to Appeal No.633 of 2017 was filed by Md. Khaled Ahmed and others
claiming that they have purchased flats from the Developer. Shamsun Nahar Khawaja
Ahsanullah and another being the former President and present President respectively of the
committee of the Orphanage filed Civil Petition for Leave to Appeal No.530 of 2017.

28. For the petitioner in Civil Petition for Leave to Appeal No.133 of 2017, Mr.
Rokanuddin Mahmud, learned Senior Advocate appeared. Petitioner Nos.2-21 and petitioner
No.1 in Civil Petition for Leave to Appeal No.633 of 2017 were represented by Mr. A.J.
Mohammad Ali, learned Senior Advocate and Mr. Mohammad Ali Azam, learned Advocate-
on-Record and Mr. Mahbub Ali, learned Senior Advocate, appeared for the petitioners in
Civil Petition for Leave to Appeal No.530 of 2017.

29. Mr. Rokanuddin Mahmud, learned Senior Advocate, appearing for the petitioner in
Civil Petition for Leave to Appeal No.133 of 2017 submitted that the petitioner as a Real
Estate Company on 22.07.2003 entered into a contract with the Orphanage to develop the
private property of the Orphanage which was not amenable to writ jurisdiction and thus the
writ petition was not maintainable; the High Court Division upon misconceived view made
the Rule Nisi absolute with direction and observation declaring the contract as illegal. He
further submitted that the High Court Division failed to consider that the Orphanage as
perpetual lease holder of the contracted property requires no permission from the concerned
authorities to sell or change the nature and character of the property, particularly any steps
taken for enhancement of income from the said charitable organisation and as per clause
2(Ka) of the constitution, the Orphanage took resolution and deployed the developer
company, namely, Concord Condominium Limited by entering into an agreement with
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subsequent amendment, which had been made in accordance with law. Hence, the High Court
Division erred in law in declaring the agreement as illegal and void ab initio. He further
submitted that after entering into agreement the petitioner as Real Estate Company started
construction over 8.5 bighas land of Sir Salimullah Muslim Orphanage and the authority of
RAJUK on 26.05.2004 by a letter mentioned that earlier over the proposed land clearance
letter was issued on 13.01.2004 for construction of 6 stories residential-cum-commercial
building as per section section 75(1) of Building Construction Rules, 1996 and thus
considered the proposal of construction of 18 storied building over more or less 6 bighas land
of orphanage by the petitioner; the High Court Division overlooked the correspondence and
earlier transactions by the managing committee of the orphanage and made the Rule Nisi
absolute by declaring the legal private contract with the petitioner for developing the land of
the Orphanage by making construction of residential cum commercial building as illegal and
made some directions upon different authorities which are liable to be set aside. He further
submitted that under the constitution of Sir Salimullah Orphanage, Dhaka to raise fund of the
Orphanage, article 2 provides that “() =@ “oaetaa el SEpca w2f<e Saacaa Fid fafey o=
TS (ST IR R () 4+ IRBARC T Noery [ SRl =2 (6t or=ied w=ife Tz =@fy w41
72c2” and the managing committee of the Orphanage as per provision of the constitution
entered into a contract with the petitioner for developing the property after issuing tender
notice in the newspaper. Thus the High Court Division ought to have discharged the Rule as
the agreement was approved in the general meeting of Sir Salimullah Muslim Orphanage on
02.10.2003 in which 61 members were present and accepted the agreement unanimously. He
further submitted that the writ-petitioner in response to the tender notice published in the
daily Inqilab dated 17.03.1999 wherein Sir Salimullah Mulsim Orphanage authority called
bid for development of a multipurpose complex on their land at Lalbagh through joint
venture, submitted bid in the tender and became highest bidder, thus was awarded the
contract, the High Court Division without considering such the facts abruptly declared the
agreement as illegal and made directions, which is liable to be set aside. He further submitted
that the writ-petitioner was awarded the contract in 1999, signed the project in 2003 and has
undertaken construction work from 2007 and the writ petition was filed in the year 2013
when the total structure of the building was completed. Furthermore, the petitioner has
constructed the building upon getting necessary permission and approval from all concerned
government bodies including RAJUK, the filing of writ petition under Public Interest
Litigation depicts clearly dishonest intention as after 10 years of signing of the agreement and
after 6 years of commencement of work, they filed the writ petition; the High Court Division
ought to have discharged the Rule Nisi in holding that the writ petition is not maintainable.
He further submitted that as perpetual lease property, Sir Salimullah Muslim Orphanage
Trustees had the legal authority to handover the land to any outside party with a view to
betterment of the orphanage and the High Court Division erred both in law and facts in not
considering that the orphanage as a registered society had complied with the terms of the
lease deeds, entered into an agreement with the petitioner for making construction of the
building for the purpose of enhancement of funds for betterment of the orphanage.

30. Mr. A.Y. Masihuzzaman, learned Senior Advocate for respondent Nos.1-3, Mr.
Mahbubey Alam, learned Attorney General for respondent No.7, Mr. Nurul Islam
Chowdhury, learned Advocate-on-Record for respondent No.5, appearing in Civil Petition for
Leave to Appeal No.133 of 2017 and Mr. Soyeb Khan, learned Advocate-on-Record for
respondent Nos.7 and 12, appearing in Civil Petition for Leave to Appeal No.530 of 2017 all
supported the impugned judgement and order of the High Court Division.
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31. From the judgement of the High Court Division, it appears that the conduct of the
supervisory and controlling authority of the said Orphanage, i.e. the Executive Committee,
was found to be not satisfactory and the high power inquiry committee made some
observations and recommendations to safeguard and protect the interest of the Orphanage
which was considered by the High Court Division. The High Court Division observed that to
protect the Government property and the orphanage, it needed to pass some directions for the
interest of backward, disadvantaged and helpless Orphans of the said Orphanage.

32. The High Court Division observed that the failure of the respondents to protect the
Government property leased out in favour of the Orphanage and illegal transfer of land to the
developer company (respondent No.16) under the influence of the committee members,
namely, the President and the Secretary (respondent Nos.15 and 17 in the Writ Petition
No0.1940 of 2013) to be without lawful authority and of no legal effect. The High Court
Division declared that the deed of agreement dated 22.07.2003 and amendment agreement
dated 22.07.2003 and irrevocable power of attorney dated 13.04.2004 Annexures-C, C-1 and
C-2 respectively between respondent Nos.15, 16 and 17 are also illegal and thus those were
cancelled as those are void ab-initio.

33. The High Court Division went on to hold that the building which was being
constructed on the Government land along with all properties and structures situated thereon
made in pursuance of Annexures-C, C1 and C2 be confiscated in favour of the Orphanage to
be used for the purpose and benefit of the orphans and the Orphanage. Respondent No.16 was
directed to hand over the said multi-storied building in favour of the Orphanage through
respondent No.l within 30 (thirty) days from the date of receipt of the order of the High
Court Division. Respondent No.l was also directed to take possession of the said land along
with the multi-storied building from respondent No.16 and hand over the said building to the
Orphanage within the said period, failing which respondent Nos.1 to 12 of Writ Petition
No.1940 of 2013 were directed to take necessary steps for taking possession of said building
and property by evicting respondent No.16 and his men from the said property within
7(seven) days without fail in accordance with law and hand over the same to the said
Orphanage.

34. The High Court Division also directed respondent Nos.1 to 12 to take immediate steps
for constituting an effective managing committee to run the administration and management
of the said Orphanage who will protect, maintain, improve and run the administration of said
Sir Salimullah Muslim Orphanage and properties situated within the campus of the
Orphanage in accordance with law keeping in mind the purposes of the lease deeds executed
by the Government vide annexures-A, A-1, A-2 and A-3 and H respectively.

35. Respondent No.7 was also directed to take necessary steps against respondent Nos.15,
16, 17 and others, if any, for committing forgery, cheating and abetting and purposefully
acting against the interest of the orphans/Orphanage, in accordance with law.

36. We find from annexures-‘A’ that the Government granted lease of land at various
times for the benefit of the Orphanage at a nominal rent. Each of the deeds stipulates the
specific purpose for which the land is to be used, failing which the land would revert to the
Government.

37. The High Court Division observed that the Management/Executive Committee of Sir
Salimullah Muslim Orphanage framed its own constitution on 13.12.1987 giving themselves
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the authority to sell land of the organisation, but there is no such provision to sell
Government leasehold property of the Orphanage in any manner. By reference to the
Government Estates Manual, the High Court Division held that the lease of the land of the
Orphanage was short term and the land is not transferrable; the land is recorded in the name
of the Government, and hence the entire land of the Orphanage is Government land, and as
such, the transfer of the land by the Executive Committee was illegal.

38. Turning to the inquiry report of the Ministry of Social Welfare, the High Court
Division noted that the land used by the Orphanage is recorded in Khatian No.l in the name
of the District Collector, Dhaka on behalf of the Government. The high powered inquiry
committee recommended, inter alia, to cancel the agreements between the Executive
Committee of the Orphanage and respondent No.16-the Developer and thereby confiscate the
said building in favour of the Orphanage.

39. The claim of respondent No.16-the developer and respondent Nos.15 and 17-
President and Secretary respectively of the Executive Committee of the Orphanage is that the
agreements Annexures-C, C1 and C2 are legal and valid being in accordance with article
2(Ka) of the Constitution of the Orphanage. They also claim that the building was
constructed with due permission from the Government through the Additional Deputy
Commissioner (Revenue), Dhaka. Thereafter, RAJUK accorded permission to construct the
multi-storied building. The claim of respondent No.16 that the lease was a perpetual one was
refuted by the Deputy Commissioner, Dhaka (respondent No.7).

40. With regard to the permission by RAJUK to construct a building on the land, the High
Court Division, upon scrutiny of the affidavit materials found that there was no final approval
letter issued by RAJUK for constructing the said Residential-cum-Commercial Multi-storied
Building on any land of the Orphanage.

41. On perusal of the five original lease deeds in favour of the Orphanage, it is plainly
evident that each time more land was given on lease for the Orphanage, there was a specific
purpose mentioned in the deed itself and there was a categorical bar on using the land for any
purpose other than the one stipulated, and failure to observe the condition would result in the
land reverting to the Government. We find from annexure-‘A’ series that on each occasion of
new lease for land, the specific purpose of giving more land was to expand existing
Orphanage for dormitory etc. In 1934, land was given for the purpose of a playground for the
Orphanage. In each of the leases, there was a condition that if the land was not used for the
purpose stipulated then it would revert to the Government.

42. By no stretch of imagination can a multi-storied residential-cum-commercial building,
where apartments have been sold to the public, be said to comply with the stipulations
entrenched in the lease deeds. This, along with the record of rights and the reports of the high
power committee, led the High Court Division to hold that respondent Nos.15 and 17 entered
into agreement with respondent No.16 illegally to construct the multi-storied building. It was
held that the deeds of contract and power of attorney in respect of the land in question were
illegal and void ab-initio.

43. In the case of Begum Khaleda Zia-Vs-Government of Bangladesh and others, 63 DLR
385 it was held that “it is a well settled principle of law that void deeds need not be
cancelled....[possession] for 28 years on the basis of a void deed cannot create vested right
against the Government.”
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44. We find it curious to note that writ-respondent Nos.15 and 17 defended their action of
entering into an agreement with respondent No.16 by claiming that they were acting for the
benefit of the orphans/Orphanage by arranging a permanent source of income and that they
did not transfer any land to the Developer. On the other hand, it is patently obvious from the
standpoint of respondent No.16 that the Orphanage held the land on the basis of a perpetual
lease and there was no bar to sell or change the nature and character of the property. Indeed,
respondent No.16 has admitted that third party transferees have acquired legal and vested
rights over the contracted property. According to the third party petitioners (petitioners in
Civil Petition for Leave to Appeal No.633 of 2017), they purchased apartments in the
building constructed by the Developer on payment of large sums of money. The obvious
legal and factual position is that the Developer can only transfer to others right/title/interest in
the property if it had such right/title/interest in the property and had the authority to make
such transfer.

45. It is on record that the Deputy Commissioner, Dhaka (writ-respondent No.7) denied
the issuance of the letter from his office which purportedly stated that the property was held
by the Orphanage on a perpetual lease. Writ-respondent No.7 categorically stated that the
letter dated 05.01.2004 (Annexure-1) claimed by the Developer to have been issued by the
Office of the Deputy Commissioner, was a forgery.

46. The report dated 10.04.2013 makes reference to the land of the Orphanage given
under lease deeds dated 27.07.1915, 29.10.1929, 14.05.1931, 18.05.1934 and 01.09.1934,
comprising in total more or less 22 bighas. The report indicates that the inquiry committee
comprising officials of the Department of Social Services and Ministry of Social Welfare
came to a finding that the agreement between the Executive Committee of the Orphanage and
Concord Condominium Limited was contrary to the interests of the Orphanage. It
recommended, inter alia, that steps be taken to recover the property of the Orphanage which
had been illegally transferred.

47. In any event, we are of the view that the lease deeds, Annexure-‘A’ series are short
term leases incorporating specific terms and conditions, breach of which would result in the
land reverting to the Government. The Management/Executive Committee of the Orphanage
had no authority to deal with the land other than for the purpose stipulated in the indentures.
Those persons at the helm of the affairs of the Orphanage could not arrogate to themselves
the authority to transfer the title in the property, which they themselves did not have. The
Orphanage was given the property on a short term lease, which was apparent from the lease
deeds. As long as these lease deeds existed and as long as the terms were not altered by the
executant of the deeds none had the authority to deal with the land other than the purpose for
which the lease was granted. The agreements entered into between respondent Nos.15 and 17
and respondent No.16 as well as the power of attorney are, therefore, illegal and void ab
initio and of no legal effect.

48. In view of the discussion above, we find the claims made by the petitioners in Civil
Petition for Leave to Appeal No.530 of 2017 untenable. Hence we do not find any merit in
the petition.

49. With regard to Civil Petition for Leave to Appeal No.633 of 2017, the claims of the
petitioners rise and fall with those of the Developer. Since we do not find any merit in the
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claim of the Developer, the claim of the petitioners in Civil Petition for Leave to Appeal
No.633 of 2017 fails. Their claim, if any, may be against the Developer.

50. Hence, we do not find any illegality or impropriety in the impugned judgement and
order of the High Court Division.

51. Accordingly, the Civil Petition for Leave to Appeal No.133 of 2017 is dismissed.
Consequently, the Civil Petition for Leave to Appeal Nos.530 of 2017 and 633 of 2017 are
also accordingly dismissed.
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Voluntary retirement of service;

After 10 years of their voluntary retirement and after receiving full financial benefits as
offered the prayers for reinstatement cannot be termed as reasonable and fair. After
having applied for voluntary retirement of service and taken the money it is not open to
contend that they exercised the option under any Kind of coercion and undue influence.
Who had accepted the ex gratia payment or any other benefit under the scheme, could
not have resiled therefrom. It became past and closed transaction. The writ petitioners
having accepted the benefit could not be permitted to approbate and reprobate nor they
be permitted to resile from their earlier stand.
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JUDGMENT
Hasan Foez Siddique, J:

1. The above mentioned Civil Appeals, Civil Petitions for leave to appeal and Civil
Review Petitions have been heard analogously since the facts and the questions of law
involved in all the appeals, civil petitions and review petitions are identical.

2. The respondents of the appeals and civil petitions and the petitioners of Review
petitions were the employees of the Bangladesh Agricultural Development Corporation
(BADC, for short). All of them went on voluntarily retirement from service (VRS, for short)
before the age of superannuation and before 25 years of their respective service in the BADC.
The High Court Division, on the basis of writ petitions filed by the respondents, directed the
BADC to re-instate the writ petitioners, who have not yet crossed their 57 years of age, to
join their service with continuity of their service and to pay the benefits with effect from the
date of their respective VRS. The High Court Division also directed the BADC to pay the
remaining benefits up to the age of superannuation to the writ petitioners who have already
crossed the age of retirement.

3. In the writ petitions, the writ petitioners, inter alia, stated that the BADC is a statutory
body of the Government and its all employees are directly under administrative control,
supervision and monitoring of the Ministry of Agriculture. The Government, by notification
in the year 1990, framed Bangladesh Agricultural Development Corporation Employees
Service Regulation, 1990 (Service Regulations, for short) and the service of the writ
petitioners are governed by the said Service Regulation. The Ministry of Agriculture issued a
notification communicated under Memo No.Krishi-5/5-2/52(Part-1) dated 13.12.1992
regarding the option of VRS for the employees of the BADC. Last date of filing the
application for VRS was fixed on 31.01.1993. Thereafter, the BADC extended the time for
filing application for VRS from time to time. It was the case of the writ petitioners that the
BADC Authority under coercion, threat and undue influence compelled the writ petitioners to
go on prematured retirement by the impugned orders. It was stated in the writ petition that
they were threatened by the authority uttering that they would lose their job and other service
benefits if they do not seek VRS. They contended that VRS was an unilateral act of the
employees but in the instant cases, the employer had done everything and by creating
pressure had obtained signature of the writ petitioners and others under threat, coercion and
undue influence. Though the writ petitioners had been retrenched from service in the name of
VRS on the ground of downsizing the excess manpower in the BADC, subsequently, the
BADC had appointed many employees who were terminated with three months notice, have
also been reinstated in compliance with the orders of the Court. The said act of retrenchment
of the BADC manifestly proved that they have been ousted malafide for the collateral
purposes. The VRS have been implemented without any guideline and policy. The authority
had adopted policy of “pick and choose” while dealing with the similarly situated employees.
Those unguided and arbitrary action are liable to be declared unlawful. It was further
contended that the provisions of Services (Reorganization and Condition) Act, 1975 ensured
that all the public bodies and nationalized enterprizes are found to ensure equal term and
service of its employees. Furthermore, under the provision of Constitution the writ petitioners
cannot be discriminated with regard to their right to continue in service till the age of 57
years in service (at present 59 years). Under section 4 of Public Servant (Retirement Act),
1974 a Public Servant shall retire from service on the completion of 570 year of his age.
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Thus, the writ petitioners, impugning prematured retirement before 570 year age, filed
different writ petitions and obtained Rules.

4. The common case of the BADC in those writ petitions was that the writ petitioners
voluntarily signed the VRS forms without any intimidation or undue influence whatsoever. It
was added that with a view to reorganize the manpower structure of the BADC it offered the
VRS scheme on 13.11.1992 which was thereafter extended from time to time. The writ
petitioners voluntarily accepted the incentives offered for VRS and that their prayers for
voluntary retirement from service were accepted by the authority. For the reason best known
to the writ petitioners they had subsequently made a summersault from their own original
stand, which they resorted to of their own volition being allured by the financial incentive of
the VRS offer.

5. The High Court Division, hearing the parties, made all the Rules absolute. Then BADC
filed Civil Petitions for Leave to Appeal and obtained leave. Thus, are the appeals. In Civil
Petitions, the BADC sought for leave against the judgment and order of the High Court
Division passed in separate writ petitions directing the BADC to re-instate the writ petitioners
of those writ petitions. In the review petitions, the petitioners sought review of the judgment
and order of this Division passed in Civil Appeals No.45-48 of 2012. In those appeals, this
Division set aside the judgment and order of the High Court Division passed in connected
writ petitions, by which, the High Court Division directed the BADC to re-instate the
petitioners of those writ petitions.

6. Mr. Mahbubey Alam, learned Senior Counsel appearing for the BADC, submits that
since the writ petitioner-respondents voluntarily retired from service and, thereafter,
withdrew voluntary retirement benefit/facilities and after about 10 years of their retirement
they filed the instant writ petitions, they were not entitled to get any relief, the High Court
Division erred in law in making the Rules absolute. He submits that the writ petitioners had
availed the opportunity of voluntary retirement programme about 10 years ago and almost all
the employees of the BADC including the writ petitioners, who applied for VRS, accepted
almost all of their service benefits and that the BADC Authority had accepted their prayers
for VRS, the High Court Division erred in law in making the Rules absolute.

7. Mr. Abdul Wadud Bhuiyan, Mr. Abdul Matin Khasru, Mr. Md. Badrodozza and Mr.
Shaikh Reazul Haque, learned Counsel appeared for the respondents in their respective
appeals. They submit that under the terms of the provision of section 2D of the Public
Servant (Retirement) Act 1974 “public servant” includes any person in the service of any
Corporation and that the writ petitioners having been in service of the BADC they are public
servants and their retirement should be governed by the provision of Public Servant
(Retirement) Act, 1974. He submits that the provisions of section 4 and 9(1) of the said Act
are applicable to the writ petitioners and that in view of those provisions the retirement of the
writ petitioners before they completed 25 years of service is illegal, so the judgment and
orders of the High Court Division are sustainable in law. He submits that there can be no
waiver of the fundamental right of the writ petitioners and estoppel against statute, their
alleged application for VRS would not deprive them from their fundamental and statutory
right, the judgment and order of the High Court should not be interfered with.

8. Mr. N.K. Saha, learned Senior Counsel appearing for petitioners of the Review
petitions also endorsed the submissions of Mr. Bhuiyan and submitted that this Division erred
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in law apparent on the face of the record in allowing the Civil Appeal Nos.45-48 of 2012
inasmuch as writ petitioners are legally entitled to be re-instated.

9. In these appeals, Civil petitions and Review petitions, the only question is whether the
employees of the BADC who accepted the VRS programme and received almost all of their
service benefits and incentives offered for VRS are entitled to be reinstated to their services
in their respective former posts on the plea that their signatures were obtained in the forms
prepared for voluntary retirement from service by exercising coercive force inasmuch as
BADC in it’s affidavit-in-opposition contended that such story of taking signatures by
exercising force in the forms of VRS is absolutely false. It is the case of the writ petitioners
that since the writ petitioners are public servants the provisions of their retirement should be
regulated by the provision of Public Servant (Retirement) Act and they were terminated from
the service in the garb of VRS. Their service tenure is protected by the law.

10. It appears from the materials on record that in order to downsize the strength of staffs
of BADC, the Ministry of Agriculture issued a circular regarding voluntary retirement
scheme, in which, some privileges were specially offered to its employees who would
express their intention of retirement from their service voluntarily. Accordingly, the
employees, who sought for voluntary retirement as per terms of the circular, were offered to
accept the ex-gratia payment mentioned therein. There was a clause in the circular that, “@®
Rl T @t | 09 AR TP AT THRT AF FACET O 2T SR F40 A A1 17 This clause
speaks that the programme is purely voluntary. Once an employee has applied for VRS under
the scheme, the option cannot be withdrawn. Such a programme is ordinarily floated with a
purpose of downsizing the employees. When pursuant to or in furtherence of such a
Voluntary Retirement Scheme an employee opts and he makes an offer which upon
acceptance by the employer gives rise to a contract. Thus, the matter relating to voluntary
retirement is not governed by any statute, the provisions of the Contract Act, 1872, therefore,
would be applicable. [Bank of India V.O.P. Swarnakar (2003) 2SCC 721]. Similar view has
been expressed by the Supreme Court of India in the case of HEC Voluntary Retd.
Employees Welfare Society V. Heavy Engg. Corpn. Ltd. reported in (2006) 3 SCC page 708
where it was observed,

“An offer for voluntary retirement in terms of a scheme, when accepted, leads to a

concluded contract between the employer and the employee. In terms of such a scheme,

an employee has an option either to accept or not to opt therefor. The scheme is purely
voluntary, in terms whereof the tenure of service is curtailed, which is permissible in law.

Such a scheme is ordinarily floated with a purpose of downsizing the employees. It is

beneficial both to the employees as well as to the employer.”

11. Here, in these cases, in view of the offer, the writ petitioners accepted the same and
they themselves prayed for voluntary retirement from their service and also prayed for their
service benefits and incentives mentioned in the circular and, accordingly their prayers for
VRS were duly accepted and approved by the BADC Authority. The entire scheme was
offered to the employees as a package and the same had to be treated as such and in that view
of the matter, it being within the realm of contract, statutory regulation cannot be said to have
any application whatsoever.

12. Almost in an identical circumstances, this Division in the case of Md. Nurul Haque V.
Govt. of Bangladesh and others reported in 18 BLD(AD)142 has observed:

“Sections 4 and 9 of the Public Servant’s (Retirement) Act, 1974 have no application

in this case. The scheme of retirement of the petitioners were under some special
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circumstances and that was outside the ambit of the Public Servant’s (Retirement)
Act, 1974. It was in fact a special arrangement made for those who voluntarily want
to retire on getting certain monitory and other financial benefits. There was no
compulsion on any of the petitioners to accept the special scheme of retirement. The
petitioners finding the scheme to be beneficial in their interests applied in the
prescribed form and got the retirement. The petitioners themselves accepted the
scheme out of their free will on some special considerations as given by the
Government and went under voluntary retirement and as such the petitioners cannot
now say that the scheme is illegal and violative of the provisions of Public Servant’s
(Retirement) Act, 1974. Further, Public Servant’s Retirement Act, 1974 has no
bearing at all with their acceptance of the special scheme with benefits. The
petitioners having accepted the benefit cannot now term the same as illegal. The
learned Judges of the High Court Division in exercising their writ jurisdiction which
is a discretionary relief rightly refused to exercise their discretion in favour of the
petitioners as it is unconscionable to blow hot and cold in the same breadth.”

13. It is relevant here to peruse the nature of application for VRS submitted by the
employees. Contents of one of such prayers run as follows:
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14. The writ petitioners, making statements in the writ petitions, made an attempt to
exclude the contents of their prayers for VRS stating that their signatures were obtained by
the BADC authority by exercising coercive force and undue influence inasmuch as such
claims are essentially a question of facts. In writ jurisdiction, it is dangerous to decide the
allegation of departure from the contents of the written documents where signatures of the
executants are admitted and the writ petitioners virtually did not deny the statements made
therein specifically subsequent to making such prayers rather they themselves upon admitting
the contents of their prayers received financial benefits.

15. The BADC authority, accepting the prayers, sanctioned the financial benefits as per
circular issued by the Ministry of Agriculture. Contents of the specimen copy of the financial
sanction letters are as follows:
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16. The identical prayers were made and sanction letters were issued in respect of almost
all the cases of the writ petitioners. It is clear from the undisputed facts that the writ
petitioners prayed in the prescribed form to accept their prayers for VRS with immediate
effect. The learned Counsel for the writ petitioner-respondents failed to notice any exception.
About 10 years thereafter the writ petitioners filed the writ petitions. It is not the case of the
writ petitioners that after tendering applications of VRS they filed any application for
withdrawal of those applications. On acceptance by the BADC of the request for voluntary
retirement made by the writ petitioners their jural relationship ceases.

17. Mr. Bhuyian submits that inspite of withdrawal of benefits, the writ petitioners are
entitled to get relief since there can be no waiver of fundamental right of the writ petitioners
and estoppel against statute. Estoppel is a bar or impediment preventing a party from
assertaining or putting up claim inconsistent with the position, he previously took, either by
conduct or words. According to Black’s Law Dictionary, in estoppel, a party is prevented by
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his own act from claiming a right to the detriment of the other party who was entitled to rely
on such conduct and has acted accordingly. Submission of Mr. Bhuiyan is correct that there
cannot be any estoppel against a statute and such doctrine cannot be used against or in favour
of the administration as to give de facto validity to ultra vires administrative acts. But
estoppel is a mixed question of law and fact. It appears from the materials on record that in
these cases the writ petitioners, in fact, abandoned their right. Firstly by not filing the
application for withdrawal of their prayers for VRS. Secondly, by accepting the benefits and
incentives. In fact, the writ petitioners intentionally relinquished their rights. The writ
petitioners long after making their prayers for voluntary retirement and acceptance of those
prayers and receiving financial benefits have filed the writ petitions. They are guilty of
acquiesance in accepting the retirement. By not asserting their right in time they allowed it to
lapse by delay, latches and acquiescence and accepting the VRS by conduct, the Court cannot
come to the rescue of such persons where they themselves withdrew the financial benefits
accepting VRS.

18. Mr. Bhuiyan mainly relied upon the provisions of Section 9 of the Public Servants
(Retirement) Act, 1974 which run as follows:

“9.0ptional retirement-(1) A public servant may opt to retire from service at any
time after he has completed twenty five years of service by giving notice in writing to
the appointing authority at least thirty days prior to the date of his intended retirement;
Provided that such option once exercised shall be final and shall not be permitted to
be modified or withdrawn.
(2) The Government may, if it considers necessary in the public interest so to do,
retire from service a public servant at any time after he has completed twenty five
years of service without assigning any reason.”

19. The aforesaid provisions of the Act is not applicable for the writ petitioners.
Voluntary retirement is an early retirement. Incentive is offered to the staffs to reduce
workforce and right size the organizations. Such scheme is completely voluntary and
different. It is virtually a contract between employer and employees.

20. Section 9 of the Act provides for voluntary retirement from service on completion of
25 years’ service by giving notice in writing to the appointing authority at least 30 days prior
to the date of his intended retirement. The words “may opt to retire” clearly indicate that the
aforesaid provision does not confer on the employee a right to retire. It confers on the
employee a right to make an option to permit him to retire. An employee who has put in less
number of years of service would not be on better footing than the employee who has put in
longer service. The words “opt to retire” indicate that the right which is conferred by it is not
the right to retire but a right to ask for retirement. The words “opt to retire” imply a request
by the employee and corresponding acceptance by the authority. Here in the case, some of the
writ petitioners claimed that since they opted to retire from service before completion of 25
years of service so their option itself was bad in law as such the same was not acceptable and
those do not carry any legal validity and those offers were not offers at law. It is upon the
authority whether they shall accept such option or not. It cannot be said that an employee
retires only on superannuation and there is no other circumstance under which an employee
can retire. Retirement on superannuation is not the only mode of retirement known to service
jurisprudence. There can be other types of retirements like premature retirement, either
compulsory or voluntary. Here the proper authority, accepting those offers, sanctioned the
retirement benefits and the writ petitioners withdrew those benefits. Since the appointing
authority did not refuse to grant the permission for retirement rather accepted the same their
retirement became effective from the date of acceptance. It was, in fact, a contract. The
employer offered the proposal and the employees accepted such proposal voluntarily.



12 SCOB [2019] AD BADC Dhaka & ors. Vs. Md. Shohidul Islam & ors. (Hasan Foez Siddique, J) 33

21. In the case of ITI Ltd. V. ITI Ex/VR Employees/Officers Welfare Association and
others reported in (2010) 12 SCC 347 Supreme Court of India observed that “if an employee

2

has got benefits under the VRS scheme, whether right or wrong, it cannot be reopened....”.

22. Moreover, we have considered the whole scheme of VRS and found that there was
specific stipulation to the effect, “«® = 71 &fteS | S, IR TP ST IHRT AF FAC S
2T ZO5RF F4 AT =11 That is scheme was purely voluntary and once an option to voluntary
retirement is exercised by an employee and the same is accepted by the BADC authority the
employee is not entitled to withdraw from voluntary retirement.

23. We have already found that the writ petitioners did not file any application for
withdrawal of their prayers for VRS and after 10 years of termination of their service and
withdrawal of the pensionaries and other benefits they have filed writ petitions. In all the
cases it appears that the writ petitioners themselves by their own conduct abandoned the
service in lieu of some consideration. The severance of the relationship of employer and
employee takes place immediately on acceptance of the prayers for VRS. The moment their
prayers are accepted by the BADC authority their retirement became effective. After 10 years
of their voluntary retirement and after receiving full financial benefits as offered the prayers
for reinstatement cannot be termed as reasonable and fair. Here, the writ petitioners in their
wisdom thought that in view of the situation VRS was a better option available and chose the
same. After having applied for VRS and taken the money it is not open to them to contend
that they exercised the option under any kind of coercion and undue influence. Who had
accepted the ex gratia payment or any other benefit under the scheme, could not have resiled
therefrom. It became past and closed transaction. The writ petitioners having accepted the
benefit could not be permitted to approbate and reprobate nor they be permitted to resile from
their earlier stand.

24. In such view of the matter, our considered opinion is that the writ petitioner-
respondents were not entitled to get any relief as prayed for. The High Court Division
committed error of law in directing to reinstate the writ petitioner-respondents to their former
posts and to pay their back salaries.

25. Accordingly, we find substance in all the appeals.

26. Thus, all the appeals are allowed. The judgment and order of the High Court Division
are set aside. The Civil Petitions are disposed of in the light of the decision of the appeals.
The review petitions are dismissed accordingly.
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Dying declaration, section 32(1) of the Evidence Act 1872;

Dying declaration cannot be considered as the sole basis for conviction and awarding
sentence to the appellant, specifically in the absence of any of the witnesses who were
present in the hospital during the time when the alleged dying declaration was made by
such a critically injured person who was under intensive care and not supposed to be in
conscious. As such the finding of the High Court Division that ‘the prosecution has
clearly established the motive of the case and the oral dying declaration has also been
supported by the medical evidence and other circumstances and materials on record’ is
not sustainable in law.

JUDGMENT
MIRZA HUSSAIN HAIDER, J:

1. This criminal appeal, by leave, is directed against the judgment and order dated
29.11.2007 passed by the High Court Division in Death Reference No.52 of 2004 heard along
with Criminal Appeal Nos.1164 of 2004, 1187 of 2004, 1231 of 2004, 1504 of 2004, 1887 of
2004 and Jail Appeal Nos. 393 of 2004 and 394 of 2004 rejecting the death reference with
modification of sentence by commuting the death penalty to imprisonment for life and
dismissing all the aforesaid appeals.



12 SCOB [2019] AD Rashed Vs. The State (MIRZA HUSSAIN HAIDER, J) 35

2. Facts leading to this criminal appeal in short are:

That on 8.5.1996 at about 10.00 in the morning victim Aminul Isalm @ Babu, son of
the informant Hosne Ara, P.W 1, left his residence No. 558/C Khilgaon, Dhaka, to
meet his elder brother, Md. Shafiqul Hossain,(PW.2), at his office and when he
reached near the T&T Bhaban adjacent to Bishwa Road, the appellant along with
accused Moinul alias Ripon, Shahed, Biddut and Mohammad Hossain Faruque @
Poka Babu, abducted him at gunpoint, and took him to Shahjanpur; at that time, one
unknown boy was in front of the T&T Bhaban, who came and informed the informant
about the said incident. On receiving such information the informant immediately
rushed to the spot and came to know from the local people that the above mentioned
accused persons had taken the victim to Amtala, Shahjanpur, then she rushed back to
her residence and sent Badal, son of her neighbour Matiar Rahman, to the office of
her elder son P.W.2, who upon receipt of such information, went to the Motijheel
Police Station and then to Shabujbag Police Station where he came to know that the
victim was in the Hospital. PW 2 then went to the Dhaka Medical College Hospital
where the informant also sent Shiuli Begum, the wife of her elder son (PW 2) and one
Parul, a neighbour along with some local people. All of them found the victim in
seriously injured condition and was being treated by the doctors of the hospital. The
victim then disclosed to P.W .2 that the appellant and accuseds, Ripon, Shahed,
Biddut and Poka Babu tied him up with a date-tree whereupon accused Ripon dealt a
chapati blow on the back of his head and the appellant shot him in his stomach while
the other accused persons struck him indiscriminately. Thereafter at about 1.40 PM
the victim died in the hospital. At 3.00 p.m. P.W.2 came back home and narrated
everything to the informant what the victim disclosed to him. Then at 22.35 hours the
informant lodged a written FIR narrating the incident and also stating that after the
occurrence the local people and one autorickshaw driver had taken the victim to the
hospital and that out of previous grudge and enmity the appellant and other accused
persons murdered the victim. It is also stated that prior to the occurrence, she made a
complaint to the Police Commissioner against the appellant and other accused persons
which was registered a G.D. Entry No.318 dated 5.12.95. She also filed an extortion
case against the elder brother of the appellant. On the basis of the FIR Shabujbag
Police Station Case No.25 dated 8.5.1996 was started under section 364/302 of the
Penal Code.

3. The police, after investigation, submitted Charge Sheet No. 469 dated 09.08.1996
against the five accused persons including the present appellant under sections 364/302/34 of
the Penal Code. The case record was transmitted to the Court of Metropolitan Sessions Judge,
Dhaka, for trial and was registered as Metro Sessions Case No. 188 of 1996, which was
subsequently transferred to the 2™ Court of Metropolitan Additional Sessions Judge, Dhaka,
for disposal who accordingly commenced the trial upon framing charge against five accused
persons under sections 364/302/34 of the Penal Code. The charge was read over and
explained to the accused persons who pleaded not guilty and claimed to be tried. The
prosecution examined 11 prosecution witnesses while the defence examined none. The
defence plea, as it transpires from the trend of cross-examination of the prosecution witnesses
and the statement of the accused persons recorded under section 342 of the Code of Criminal
Procedure, to be that of innocence and false implication and that the victim might have been
killed by other assailants who were inimical to him.
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4. The learned Metropolitan Additional Sessions Judge, after hearing the parties and on
perusal of materials on record found the appellant and other accused persons, as aforesaid,
guilty under sections 302/34 of the Penal Code and convicted and sentenced accused Moinul
Huq @ Ripon and Rashed (appellant herein) to death penalty with fine of TK.30,000/= each
and also sentenced Shahed, Saifur Rahman @ Biddut and Md. Hossain @ Faruque Ahmed @
Poka Babu to life imprisonment with fine of TK.30,000/- each in default to suffer three years
rigorous imprisonment more, by judgment and order of conviction and sentence dated
11.04.2004.

5. A reference was sent to the High Court Division under section 374 of the Criminal
Procedure Code seeking confirmation of the death sentence which was registered as Death
Reference No. 52 of 2004. On the other hand, the appellant preferred Criminal Appeal No.
1164 of 2004 and Jail Appeal No.394 of 1994 and the other condemned prisoner Moinul
Hoque alias Ripon preferred Criminal Appeal No. 1187 of 2004 with Jail Appeal No.393 of
2004. A Division Bench of the High Court Division, after hearing the aforesaid death
Reference along with all the criminal appeals and jail appeals preferred by all the convicts,
rejected the Death Reference and dismissed all the appeals upon modifying the sentence of
the appellant and that of Moinul Haque @ Ripon from death to imprisonment for life, by the
impugned judgment and order dated 29.11.2007.

6. Hence the present appellant preferred Criminal Petition for Leave to Appeal No. 291 of
2008 and obtained leave giving rise to this appeal.

7. Mr. Munsurul Hoq Chowdhury, the learned Counsel for the appellant submits that the
High Court Division fell in error in not appreciating that the prosecution has miserably failed
to establish a complete chain of circumstances and that no witness was examined regarding
the alleged occurrence at Railway collony adjacent to Amtala, Shahjahanpur, nor the persons
who took the victim to the Dhaka Medical College Hospital were examined. Apart from that,
he submits that admittedly no eye witness to the occurrence has been produced and not a
single independent witness has been examined to prove the prosecution case beyond
reasonable doubt; Moreover P.W.8, Dr. Tajendra Chandra Das has clearly stated that after
having sustained the injury marked as ‘ka’ to the post-mortem report, it was almost
impossible for the victim to retain his consciousness and further the victim being shot at
around 10.30 a.m. making the alleged dying declaration around 1.00 p.m. even after loosing
huge amount of blood is absolutely unbelievable and thus the alleged dying declaration made
by the victim at that state of health condition was out of question and accordingly, the trial
court fell in an error in convicting the appellant relying solely on the said dying declaration
which was not even corroborated by any independent witness. He submits that even if under
such critical condition the victim made dying declaration to P.W.2 at about 1.00 PM before
his death at 1.40 PM and then PW 2 having gone home at 3.00 PM narrating the same to his
mother, the informant, lodging of the FIR after 7(seven) hours at 22.35 hours is totally a
circuitous way of filing of the case relying on the alleged dying declaration raises doubt as to
the veracity of the dying declaration. Thus the conviction and sentence handed down to the
appellant wholly relying on such uncorroborated, doubtful dying declaration is not at all
sustainable in law.

8. Mr. Bashir Ahmed, the learned Assistant Attorney General appearing on behalf of the
respondent, state, supported the impugned judgment and without filing any concise statement
he prayed for dismissal of this appeal.
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9. On perusal of the materials on record including the impugned judgment and order it
appears that the positive case of the prosecution is that on 08.05.1996 at about 10.00 in the
morning the victim Amirul Islam @ Babu son of the informant (P.W. 1), came out of his
house and on his way to meet his elder brother, Md. Shafiqul Hasan (PW 2) in his office, the
accused persons forcibly abducted him at gun-point and took him to Shahjanpur where they
tied him first with a date tree and then with a lamp post and caused multiple serious bleeding
injuries by bullet shots and chapatti blows and left him in a profusely bleeding condition.
Thereafter the local people took him to the Dhaka Medical College Hospital by a scooter in a
critical condition where while he was being given medical attendance he made oral dying
declaration to P.W. 2 at about 1 PM describing the manner as to how the accused persons
took part in the occurrence causing/inflicting injuries upon his person and also disclosing the
names of the accused persons. After making such statement the victim died in the hospital on
the same day at about 1.40 pm. due to such severe injuries.

10. In support of the FIR story the prosecution examined 11 (eleven) witnesses amongst
whom PW 1 is the informant of the case and mother of the victim. PW.2 is the elder brother
of the victim who went to the hospital to whom the victim narrated the sequential occurrence
disclosing the names of the accused persons and their role. PW 3 is the wife of PW 2. P.W. 4
is the seizure list witness. PW 5 is the hearsay witness. PW 6 is a witness who after 2/3 days
of the occurrence went to the Gausul Azam Jame-Mosjid for saying Magrib prayer when he
saw gathering of people in the place of occurrence and put his signature in a blank paper on
being asked by the Daroga. P.W.7 is the uncle of the victim. P.W.8 is Dr. Tajendra Chandra
Das, who held post mortem examination and prepared the report. PW 9 is Sub-Inspector of
Police who lodged the case pursuant to the written Ejahar filed by the informant. PW 10 is
the Sub-Inspector who conducted investigation and submitted charge sheet. PW 11 SI who
prepared the inquest report of the body of the deceased.

11. The trial Court on consideration of the materials on record and the evidence adduced
by the parties found the five accused persons guilty and sentenced, each one of them in the
manner as stated above which the High Court Division on consideration of the materials on
record sustained the conviction but modified the death sentence to imprisonment for life, for
ends of justice.

12. In this appeal filed by the convict-appellant, Rashed, the points raised for
determination are whether the High Court Division erred in law in not appreciating that the
prosecution has miserably failed to establish a complete chain of circumstances and also
failed to produce any witness regarding the occurrence at the Railway Collony adjacent to
Amtala, Shahjahanpur and also failed to consider prosecution’s failure to produce the persons
who took the victim to the Dhaka Medical College Hospital, as witness. And whether there
was any eye witness who could be produced to prove appellant’s involvement in causing
death of the victim and whether there was any single independent witness to corroborate the
alleged dying declaration and/or to prove the prosecution case beyond all reasonable doubt.
Lastly whether the dying declaration of the victim made at around 1.00 pm even after
sustaining such grievances multiple injuries causing loss of huge amount of blood is true and
if not whether the conviction and sentence awarded against the appellant basing on the sole
uncorroborated dying declaration of the victim is justified.

13. To answer the aforesaid points, we need to examine the evidence of PWs 1, 2, 3, 8
who are not police personnel and the post mortem report.
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14. P.W. 1, Hosne Ara Begum, mother of the victim and informant of the case narrated
the prosecution story as described in the FIR. She stated that she went to the police station
with her elder son, P.W. 2 who wrote the ejahar which has been read over and explained to
her, she put her signature therein. She proved her signature in the FIR which has been marked
as Exhibits 1 and 1/1. She also identified the accused persons on the dock. In cross
examination, she denied all material suggestions put forward by the defence and asserted her
statements what she stated in her examination in chief. She categorically denied defence
suggestions that victim did not make any oral dying declaration as alleged and stated to her
son P.W. 2 and also denied that out of enmity they implicated the accused persons falsely.
She further denied that the victim was caused to death by some unknown assailants inimical
to him.

15. P.W. 2. Md. Shafique Hasan, the elder brother of the victim and husband of P.W. 3,
Shiuli Begum. The sum and substance of his evidence is that on 08.05.96 while he was in his
office at about 11.30 am, his neighbour Badal came and informed him that accused Rashed
and others had abducted his younger brother Aminul Islam @ Babu from T.N.T. Bhaban
adjacent to Bishwa Road. Upon hearing the same he went to the Motijheel Police Station and
then to Shabujbag Police Station and came to know from P.W. 5, Kabir that his brother was
in the Hospital in a critical condition and then he went to the Dhaka Medical College Hospital
where he saw his injured brother in ward No. 32 where his wife P.W.3, Shiuli Begum and
another lady were present. Being asked by him (P.W. 2) as to what had happened, the victim
replied in feeble voice that “accused Rashed, Poka Babu, Biddut, Ripon and Shahed abducted
him forcibly at gunpoint from in front of the T.N.T. Bahaban and took him to the
Shahjahanpur Amtala Road Colony and accused Ripon dealt a chapatti blow on the back of
his head and then tied him up first with a date tree and later with a lamp post and accused
Rashed shot him at his stomach (belly) and others shot him indiscriminately and left the place
leaving him there. Then local people boarded him on a scooter and took him to the hospital.”
The said PW also stated that at quarter to two pm his brother, victim Babu, died in the
hospital. Then at around 2.15 pm he came back hom and at about 3.00 in the afternoon he
told his mother, P.W. 1, about the occurrence. He further stated that he wrote the ejahar as per
statements of his deceased brother and then it was read over and explained to his mother and
then she put her signature on the same.

16. He deposed that earlier on 05.12.95 his mother lodged G.D Entry No.318 against the
accused persons and on 9.3.96 accused Rashed’s elder brother and 4 others attacked their
house and demanded a sum of Tk.10 Lac as subscription for which his mother filed
Shabujbag P.S Case No. 28(3)96. He believes that due to that grudge the accused persons
killed his brother. He identified the accused persons present on the dock. In his cross
examination he denied all material suggestions put to him by the defence and asserted what
he had stated in his examination in chief,. he further denied defence suggestions that the
victim did not make any dying declaration to him as alleged and that he had deposed falsely
and had implicated the accused persons due to enmity.

17. P.W.3, Shiuli Begum wife of PW 2, stated in a similar way as that of PW 1 and 2 on
all matters particulars. In cross examination, she also denied all the material suggestions
made to her and asserted her statements relating to the occurrence and oral dying declaration
as she stated in examination in chief.

18. P.W.8, Dr. Tejendra Chandra Das, held post mortem examination on 08.05.96 upon
the dead body of the victim Amirul Islam @ Babu, aged 28 years brought and identified by
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constable No. 4812 Delwar Hossain and on examination he found several injuries on his
body. Accordingly he opined that the death of the victim was due to the injuries mentioned in
the post mortem report, which were ante-mortem and homicidal in nature. He proved the
post mortem report Exhibit 4, his signature Exhibit 4(1) and the death certificate Exhibit 5
and his signature Exhibit 5/1. In his cross-examination he described the injuries caused by
bullet (in total 11 injuries) and sharp cutting weapon and further stated that having sustained
those injuries the victim was not suppose to remain conscious.

19. On scrutiny of the aforesaid evidence of the P.Ws and considering the nature of
injuries, as reflected in the post-mortem report, it appears that P.W.2 in his evidence stated
that on the date of occurrence upon receiving information from Badal, his neighbour to the
effect that his brother has been abducted by some persons he rushed to the place of
occurrence and then having come to know that his brother has been taken to the Hospital in a
critical condition he went to the hospital and found him there with severe injuries. According
to him the victim in such critical condition, in reply to the questions of PW 2, in a feeble
voice gave a vivid description as to how the accused persons abducted him at gun-point and
also who inflicted which blow with ‘chapati’ and gun shots indiscriminately and then how he
was brought to the hospital by the local people. From the post-mortem report, it appears that
the doctor found a number of injuries including one on the right side of the chest which
pierced through the body injuring the entire right lungs, liver and stomach and also found a
number of gun short injuries on the right thigh, leg and ankle and toe/finger. He also found a
severe cut injury at the occipital region which also cut the scalp of the head. The doctor in his
report opined that the death was due to the aforementioned injuries causing severe bleedings
paralyzing the nerves which were ante mortem and homicidal in nature.

20. Admittedly, the victim was brought to the hospital at 11.00 a.m. and he died at 1.40
pm. i.e. he was under treatment in the hospital for about 2%5 hours. PW 8§, the doctor, admitted
in his cross examination that the injury caused in the head can cause death. He also admitted
that a person upon receiving such injury is not supposed to remain conscious. He also
admitted that there were bullets injuries all of which pierced through his body and one caused
severe damage to right lung, liver and stomach and one is inside his body and such patient is
required to be given intensive care treatment because such injury has caused profuse
bleedings and his life was at high risk.

21. From the nature of injury as mentioned above and from the evidence of PW-§ it
cannot be said that the victim had good conscious of giving a vivid description as to which
accused person inflicted which blow. PW-2 had admitted in his deposition that his mother
lodged a GD Entry against the accused persons earlier on 5.12.1995 and thereafter, on
09.03.1996, the elder brother of appellant, Rashed and four others attacked their house and
demanded money from them which led their mother file Shabujbag Police Station Case No.
28(3)96. He thus believes that due to the grudge of such GD Entry and filing of criminal case,
the accused persons killed his brother, the victim. Admittedly, there is no eye witness of the
occurrence or killing the victim at the place of occurrence. Only Badol, a neighbour, who,
informed PW-2 about the abduction of his brother the victim who is not a witness of murder.
Thereafter, PW-2 rushed to the hospital, after looking for his brother at three places, and
claimed that the victim gave a full description of the occurrence to him. PW 3, wife of PW-2,
stated that the victim told the whole story in her presence and in presence of doctor, nurse and
many other persons, but interestingly, none of the hospital staff nor anyone present there,
including Parul or Badal has been produced as witness who could have been independent
witness in the case so far the dying declaration is concern.
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22. From the record it appears that the statement of the victim bearing 11 bullets injuries
and one severe cut injury on the back of the head has been taken into consideration by both
the Courts as an oral dying declaration of the victim, which, both the Courts believed to be
true and trustworthy. The High Court Division observed that ‘the language of dying
declaration need not be identical and of the same, but if substance of the same fulfills other
conditions to act upon which such declaration, then it is admissible as evidence. A detail
statement cannot necessarily lead to the inference that the statement is fabricated one. It is
now well settled that a dying declaration, oral or written, when established as true can form
the sole basis of conviction’. Taking the said dying declaration into consideration the High
Court Division observed that ‘the same has been well proved by PWs 1 to 3 and the motive of
the case has been established’. Although, the High Court Division has considered the oral
dying declaration to be proved but one thing is required to be noted that the said dying
declaration has been made by a person, who admittedly received 11 gun shot injuries on his
body one of which pierced his body damaging his right lungs, liver and stomach and there
was a severe cut injury damaging the scull on back side of the head, whereupon the doctor
admitted that any person receiving such injury is not supposed to remain conscious and give a
vivid description as to how and which of the accused inflicted such injury upon him.

23. On a close scrutiny of the post mortem report it appears that the injury (Ka) is a bullet
injury which pierced through the right chest mid line and went out of the body through the
back side creating 8” x '2” diameter hole between 9™ and 10" rib of the right chest damaging
the right lungs, liver and stomach and there are as many as 7 bullet injuries in the body of the
victim and a cut injury on the occipital area creating 3” x % “x '2”, bone injury 1% x % on
the right side of the head creating blood clod with liquid blood below the occipital region.

24. As such from the above report and the evidence of PW 8, it appears that the injuries
were so severe in nature that at least one of the aforesaid injuries which pierced through his
body damaging right lungs and liver and the sharp cutting injury at the back of the head
which according to the doctor, who prepared the post mortem report, in his cross examination
stated “foabW I ©fSa 7 ¢ Wiffd Tgy AT WPACE SR b/¢/o¢ T FIE 33.50 fig @
TG TR A .80 g foBw A5 wiwens PG R 957 wo g et ferem | @ @i o
e 280 @M TEE @IS 70w FRce > e a1 se 3T o iz 37 w1t A 2> wreita
wfewrsR Toix FSaie | (F) injury W@e @ T/1 @S A | @ injury 2R #itE SR w@m A
R TR T To (2 injury mark 5 T 109 & @ qifRR A2 fufern a6
Jifeq W1 *eAW 7 (G 0 injury 0 9% 0T injury @1 @H T =S Wit SreRma Sfve
S @A M0 AT | 92 injury @R Y A @pF 7% a9 zeace I” Thus it is not believable
that a person having received multiple injuries and who died after 40 minutes of making the
alleged dying declaration can give a thorough description of the actions of his assailants. So
the High Court Division erred in believing the uncorroborated dying declaration to be true
and correct which from the nature of injuries and according to doctor’s opinion does not
show that the deceased was in such physical condition that he could make such declaration.
Moreover the said dying declaration has not been corroborated by any other or any
independent witness as none of the hospital staff or the people present in the hospital at that
time and people who brought him to the hospital having been examined.

25. It is true that a dying declaration to be admissible under section 32(1) of the Evidence
Act, is not necessarily to be recorded in accordance with the provisions contained in Chapter
XXV of the Code of Criminal Procedure which includes both oral and written statements i.e.
it may not necessarily be only in writing. It can be treated as evidence if it is found to be free
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from suspicion and believed to be genuine and true, only in that case it may be sufficient to
form a material basis for conviction. The main tests for determining the genuineness of a
dying declaration requires three criterions (I) whether intrinsically it rings true, (II) whether
there is no chance of mistake on the part of the dying man in indentifying or naming his
assailant and (III) whether it is free from prompting from any outside quarter and is not
inconsistent with the other evidence and circumstances of the case.

26. In the case of Alais Miah Vs. State reported in 20 BLC(AD)341 this Division held
“while considering dying declaration the Court is required to see whether the victim had the
physical capability of making such a declaration whether witnesses who had heard the
deceased making such statement heard it correctly. Whether they reproduced names of
assailants correctly and whether the maker of the declaration had an opportunity to
recognize the assailants. Value of dying declaration depends on the facts and circumstances
of the case in which it was made. Unlike English law, for admissibility of a statement a
person should not necessarily be in the expectation of death when he made the statement.”

27. In the instant case, from the materials on record, it appears that other than the elder
brother PW-2 and PW-3 wife of PW-2, none were produced at whose presence the victim
made such dying declaration in the hospital. Admittedly, PW-2 stated that when he went to
the hospital, he found Doctor and other staffs of the hospital were giving him treatment and
medical attendance. He also found his wife and one lady with her beside the victim. He said
that when he asked his younger brother, the victim in a feeble voice, stated the names of the
accused persons and the blows inflicted by them. But, unfortunately, none of the hospital
staffs or the lady named Parul was produced to prove making of such dying declaration by
the victim, who heard the statement made by the victim. Moreover, PW-8, Doctor, who held
the post mortem examination, in his cross examination clearly stated that the injuries found
on the body of the victim, specifically the bullets which pierced through the right chest
damaging the right lungs, lever and stomach and the injury cutting the scull of the victim at
the back of the head along with other 11 bullet injuries, he was not suppose to be conscious
and, such a patient requires intensive care treatment which was being given to him within 2
hours time till his death. He also opined in his deposition that such patient is at the verge of
meeting death because of such injuries and profuse bleedings.

28. From the above, it is clear that the victim was not in physical capability of making
such declaration before 40 minutes of his death. It has already been stated that other than PW
2 who is the elder brother of the victim and PW 3 wife of PW 2 both being closely related to
the victim and admittedly there were some enmity between the appellant’s family and the
victim’s family the circumstances clearly show that the the three requirements as mentioned
above to determine the genuinity of the dying declaration is absent in this particular case.
Thus the same cannot be the basis for conviction and, as such, the same cannot be the sole
basis for conviction.

29. Thus from the above facts and circumstances of the case, it appears that such dying
declaration cannot be considered as the sole basis for conviction and awarding sentence to the
appellant, specifically in the absence of any of the witnesses who were present in the hospital
during the time when the alleged dying declaration was made by such a critically injured
person who was under intensive care and not supposed to be in conscious. As such the
finding of the High Court Division that ‘the prosecution has clearly established the motive of
the case and the oral dying declaration has also been supported by the medical evidence and
other circumstances and materials on record’ is not sustainable in law. Consequently, the



12 SCOB [2019] AD Rashed Vs. The State (MIRZA HUSSAIN HAIDER, J) 42

impugned judgment passed by the High Court Division basing on the such uncorroborated
oral dying declaration against the present appellant is liable to be set aside.

30. Accordingly, this criminal appeal is allowed. The impugned judgment and order of
conviction and sentence so far the present appellant, Rashed, is concerned, is set aside. The
convict-appellant